
 

 

[ORAL ARGUMENT SCHEDULED FOR DECEMBER 9, 2016] 
Nos. 15-1074, 15-1130 

 
 
 
 

In the United States Court of Appeals  
for the District of Columbia Circuit 

 
 
 

AMPERSAND PUBLISHING, LLC, D/B/A SANTA BARBARA NEWS-PRESS,  
Petitioner/Cross-Respondent,  

 
v. 
 

NATIONAL LABOR RELATIONS BOARD,  
Respondent/Cross-Petitioner,  

 
GRAPHICS COMMUNICATIONS CONFERENCE OF THE INTERNATIONAL 

BROTHERHOOD OF TEAMSTERS 
Intervenor for Respondent/Cross-Respondent 

 
 
 

On Petition for Review of an Order  
of the National Labor Relations Board 

 
 
 

JOINT DEFERRED APPENDIX 
VOLUME 6 OF 7 

 
 

C. D. Michel 
Anna M. Barvir  

MICHEL & ASSOCIATES, P.C. 
180 East Ocean Blvd., Suite 200 

Long Beach, CA  
Telephone: (562) 216-4444 
Facsimile: (562) 216-4445 

E-mail: cmichel@michellawyers.com 
 

Counsel for Petitioner 

USCA Case #15-1074      Document #1647660            Filed: 11/23/2016      Page 1 of 370

mailto:cmichel@michellawyers.com
lpalmerin
Typewritten Text
90802



1 

 

TABLE OF CONTENTS 
    Page 

Volume 1 
 
Certified List of the National Labor Relations  
Board (NLRB Docket Sheet) ........................................ JDA0001 
 
Selected General Counsel Exhibits: 
 

G.C. Ex. 1(ffff) .................................................... JDA0019 

G.C. Ex. 15 ........................................................ JDA0037 

G.C. Ex. 16 ........................................................ JDA0045 

G.C. Ex. 18 ........................................................ JDA0046 

G.C. Ex. 19 ........................................................ JDA0069 

G.C. Ex. 21 ........................................................ JDA0073 

G.C. Ex. 29 ........................................................ JDA0076 

G.C. Ex. 30 ........................................................ JDA0080 

G.C. Ex. 31 ........................................................ JDA0082 

G.C. Ex. 37 ........................................................ JDA0083 

G.C. Ex. 38 ........................................................ JDA0085 

G.C. Ex. 39 ........................................................ JDA0096 

G.C. Ex. 40 ........................................................ JDA0098 

G.C. Ex. 47 ........................................................ JDA0101 

G.C. Ex. 51 ........................................................ JDA0103 

G.C. Ex. 52 ........................................................ JDA0106 

G.C. Ex. 54 ........................................................ JDA0108 

G.C. Ex. 58 ........................................................ JDA0111 

G.C. Ex. 64 ........................................................ JDA0124 

USCA Case #15-1074      Document #1647660            Filed: 11/23/2016      Page 2 of 370



2 

 

G.C. Ex. 75 ........................................................ JDA0126 

G.C. Ex. 84 ........................................................ JDA0128 

G.C. Ex. 89 ........................................................ JDA0130 

G.C. Ex. 90 ........................................................ JDA0134 

G.C. Ex. 103 ...................................................... JDA0136 

G.C. Ex. 108 ...................................................... JDA0140 

G.C. Ex. 113 ...................................................... JDA0144 

G.C. Ex. 124 ...................................................... JDA0147 

G.C. Ex. 125 ...................................................... JDA0148 

G.C. Ex. 146 ...................................................... JDA0196 

G.C. Ex. 147 ...................................................... JDA0197 

G.C. Ex. 167(b) ................................................... JDA0199 

G.C. Ex. 179 ...................................................... JDA0203 

G.C. Ex. 189(a) ................................................... JDA0204 

G.C. Ex. 189(b) ................................................... JDA0205 

G.C. Ex. 189(c) ................................................... JDA0206 

G.C. Ex. 189(d) ................................................... JDA0207 

G.C. Ex. 189(e) ................................................... JDA0208 

G.C. Ex. 189(f) ................................................... JDA0209 

G.C. Ex. 189(g) ................................................... JDA0210 

G.C. Ex. 189(h) .................................................. JDA0211 

G.C. Ex. 189(i) .................................................... JDA0212 

G.C. Ex. 189(j) .................................................... JDA0213 

G.C. Ex. 189(k) ................................................... JDA0214 

G.C. Ex. 189(l) .................................................... JDA0215 

USCA Case #15-1074      Document #1647660            Filed: 11/23/2016      Page 3 of 370



3 

 

G.C. Ex. 189(m) .................................................. JDA0216 

G.C. Ex. 189(n) .................................................. JDA0217 

G.C. Ex. 189(o) ................................................... JDA0218 

G.C. Ex. 189(p) ................................................... JDA0219 

G.C. Ex. 189(q) ................................................... JDA0220 

G.C. Ex. 189(r) ................................................... JDA0221 

G.C. Ex. 191 ...................................................... JDA0222 

G.C. Ex. 208 ...................................................... JDA0228 

G.C. Ex. 234 ...................................................... JDA0229 

G.C. Ex. 245 ...................................................... JDA0237 

G.C. Ex. 249 ...................................................... JDA0243 

G.C. Ex. 300(a) ................................................... JDA0246 

G.C. Ex. 300(b) ................................................... JDA0254 

G.C. Ex. 300(c) ................................................... JDA0260 

G.C. Ex. 300(d) ................................................... JDA0264 

G.C. Ex. 300(e) ................................................... JDA0270 

G.C. Ex. 300(g) ................................................... JDA0276 

G.C. Ex. 300(h) .................................................. JDA0280 

G.C. Ex. 300(i) .................................................... JDA0282 

G.C. Ex. 300(m) .................................................. JDA0284 

G.C. Ex. 300(n) .................................................. JDA0288 

G.C. Ex. 300(r) ................................................... JDA0295 

 

 

 

USCA Case #15-1074      Document #1647660            Filed: 11/23/2016      Page 4 of 370



4 

 

Volume 2                
 

G.C. Ex. 301 ...................................................... JDA0301 

G.C. Ex. 302 ...................................................... JDA0302 

G.C. Ex. 303 ...................................................... JDA0303 

G.C. Ex. 304 ...................................................... JDA0305 

G.C. Ex. 305 ...................................................... JDA0307 

G.C. Ex. 306 ...................................................... JDA0309 

G.C. Ex. 308 ...................................................... JDA0310 

G.C. Ex. 309 ...................................................... JDA0311 

G.C. Ex. 310 ...................................................... JDA0312 

G.C. Ex. 311 ...................................................... JDA0313 

G.C. Ex. 312 ...................................................... JDA0314 

G.C. Ex. 313 ...................................................... JDA0315 

G.C. Ex. 314 ...................................................... JDA0316 

G.C. Ex. 315 ...................................................... JDA0318 

G.C. Ex. 316 ...................................................... JDA0320 

G.C. Ex. 317 ...................................................... JDA0321 

G.C. Ex. 318 ...................................................... JDA0322 

G.C. Ex. 319 ...................................................... JDA0323 

G.C. Ex. 320 ...................................................... JDA0324 

G.C. Ex. 321 ...................................................... JDA0325 

G.C. Ex. 325 ...................................................... JDA0326 

G.C. Ex. 326 ...................................................... JDA0327 

G.C. Ex. 331 ...................................................... JDA0328 

G.C. Ex. 332 ...................................................... JDA0331 

USCA Case #15-1074      Document #1647660            Filed: 11/23/2016      Page 5 of 370



5 

 

G.C. Ex. 334 ...................................................... JDA0332 

G.C. Ex. 335 ...................................................... JDA0333 

G.C. Ex. 336 ...................................................... JDA0334 

G.C. Ex. 337 ...................................................... JDA0335 

G.C. Ex. 338 ...................................................... JDA0336 

G.C. Ex. 339 ...................................................... JDA0337 

G.C. Ex. 340 ...................................................... JDA0338 

G.C. Ex. 342 ...................................................... JDA0339 

G.C. Ex. 345 ...................................................... JDA0341 

G.C. Ex. 348 ...................................................... JDA0343 

G.C. Ex. 353 ...................................................... JDA0344 

G.C. Ex. 356 ...................................................... JDA0345 

G.C. Ex. 360 ...................................................... JDA0346 

G.C. Ex. 361 ...................................................... JDA0348 

G.C. Ex. 362 ...................................................... JDA0350 

G.C. Ex. 363 ...................................................... JDA0351 

G.C. Ex. 367 ...................................................... JDA0354 

G.C. Ex. 368 ...................................................... JDA0356 

G.C. Ex. 369 ...................................................... JDA0358 

G.C. Ex. 370 ...................................................... JDA0359 

G.C. Ex. 371 ...................................................... JDA0360 

G.C. Ex. 372 ...................................................... JDA0361 

G.C. Ex. 373 ...................................................... JDA0362 

G.C. Ex. 375 ...................................................... JDA0363 

G.C. Ex. 378 ...................................................... JDA0364 

USCA Case #15-1074      Document #1647660            Filed: 11/23/2016      Page 6 of 370



6 

 

G.C. Ex. 383 ...................................................... JDA0365 

G.C. Ex. 388 ...................................................... JDA0367 

G.C. Ex. 392 ...................................................... JDA0372 

G.C. Ex. 393 ...................................................... JDA0374 

G.C. Ex. 395 ...................................................... JDA0375 

G.C. Ex. 401 ...................................................... JDA0376 

G.C. Ex. 404 ...................................................... JDA0377 

G.C. Ex. 407 ...................................................... JDA0378 

G.C. Ex. 411 ...................................................... JDA0379 

G.C. Ex. 413 ...................................................... JDA0380 

G.C. Ex. 417 ...................................................... JDA0383 

G.C. Ex. 420 ...................................................... JDA0385 

G.C. Ex. 424 ...................................................... JDA0387 

G.C. Ex. 431 ...................................................... JDA0388 

G.C. Ex. 435 ...................................................... JDA0389 

G.C. Ex. 440 ...................................................... JDA0390 

G.C. Ex. 442 ...................................................... JDA0391 

G.C. Ex. 450 ...................................................... JDA0432 

Selected Respondent Exhibits: 

Resp. Ex. 162 ..................................................... JDA0434 

Resp. Ex. 263 ..................................................... JDA0468 

Resp. Ex. 347 ..................................................... JDA0472 

Resp. Ex. 395 ..................................................... JDA0479 

Resp. Ex. 407 ..................................................... JDA0486 

Resp. Ex. 427 ..................................................... JDA0490 

USCA Case #15-1074      Document #1647660            Filed: 11/23/2016      Page 7 of 370



7 

 

Resp. Ex. 437 ..................................................... JDA0493 

Resp. Ex. 449 ..................................................... JDA0498 

Resp. Ex. 459 ..................................................... JDA0501 

Resp. Ex. 471 ..................................................... JDA0506 

Resp. Ex. 552 ..................................................... JDA0511 

Resp. Ex. 572 ..................................................... JDA0513 

Resp. Ex. 630 ..................................................... JDA0516 

Resp. Ex. 646 ..................................................... JDA0518 

Resp. Ex. 651 ..................................................... JDA0521 

Resp. Ex. 652 ..................................................... JDA0522 

Resp. Ex. 736 ..................................................... JDA0524 

Resp. Ex. 747 ..................................................... JDA0527 

Resp. Ex. 748 ..................................................... JDA0536 

Resp. Ex. 749 ..................................................... JDA0544 

Resp. Ex. 750 ..................................................... JDA0552 

Resp. Ex. 751 ..................................................... JDA0560 

Resp. Ex. 752 ..................................................... JDA0568 

Resp. Ex. 753 ..................................................... JDA0577 

Resp. Ex. 754 ..................................................... JDA0587 

Resp. Ex. 755 ..................................................... JDA0596 

 

Volume 3                
 

Resp. Ex. 756 ..................................................... JDA0605 

Resp. Ex. 758 ..................................................... JDA0612 

Resp. Ex. 759 ..................................................... JDA0620 

USCA Case #15-1074      Document #1647660            Filed: 11/23/2016      Page 8 of 370



8 

 

Resp. Ex. 760 ..................................................... JDA0627 

Resp. Ex. 761 ..................................................... JDA0634 

Resp. Ex. 762 ..................................................... JDA0636 

Resp. Ex. 763 ..................................................... JDA0641 

Resp. Ex. 764 ..................................................... JDA0648 

Resp. Ex. 765 ..................................................... JDA0657 

Resp. Ex. 766 ..................................................... JDA0662 

Resp. Ex. 767 ..................................................... JDA0669 

Resp. Ex. 768 ..................................................... JDA0675 

Resp. Ex. 769 ..................................................... JDA0682 

Resp. Ex. 770 ..................................................... JDA0684 

Resp. Ex. 772 ..................................................... JDA0686 

Resp. Ex. 773 ..................................................... JDA0688 

Resp. Ex. 774 ..................................................... JDA0692 

Resp. Ex. 775 ..................................................... JDA0697 

Resp. Ex. 776 ..................................................... JDA0699 

Resp. Ex. 778 ..................................................... JDA0705 

Resp. Ex. 779 ..................................................... JDA0710 

Resp. Ex. 796 ..................................................... JDA0712 

Resp. Ex. 805 ..................................................... JDA0718 

Resp. Ex. 978 ..................................................... JDA0720 

Resp. Ex. 983 ..................................................... JDA0747 

Resp. Ex. 984 ..................................................... JDA0762 

Resp. Ex. 998 ..................................................... JDA0763 

Resp. Ex. 1001 ................................................... JDA0764 

USCA Case #15-1074      Document #1647660            Filed: 11/23/2016      Page 9 of 370



9 

 

Resp. Ex. 1005 ................................................... JDA0765 

Resp. Ex. 1042 ................................................... JDA0769 

Resp. Ex. 1044 ................................................... JDA0775 

Resp. Ex. 1045 ................................................... JDA0781 

Resp. Ex. 1060 ................................................... JDA0787 

Resp. Ex. 1066 ................................................... JDA0792 

Resp. Ex. 1067 ................................................... JDA0825 

Resp. Ex. 1068 ................................................... JDA0853 

 
Volume 4                
 

Resp. Ex. 1069 ................................................... JDA0894 

Resp. Ex. 1071 ................................................... JDA0922 

Resp. Ex. 1072 ................................................... JDA0950 

Resp. Ex. 1073 ................................................... JDA0981 

Resp. Ex. 1074 ................................................... JDA1015 

Resp. Ex. 1075 ................................................... JDA1043 

Resp. Ex. 1076 ................................................... JDA1071 

Resp. Ex. 1077 ................................................... JDA1101 

Resp. Ex. 1090 ................................................... JDA1129 

Resp. Ex. 1092 ................................................... JDA1135 

Resp. Ex. 1093 ................................................... JDA1141 

Resp. Ex. 1100 ................................................... JDA1148 

Resp. Ex. 1105 ................................................... JDA1154 

 
 
 

USCA Case #15-1074      Document #1647660            Filed: 11/23/2016      Page 10 of 370



10 

 

Volume 5                
 

Resp. Ex. 1109 ................................................... JDA1171 

Resp. Ex. 1111 ................................................... JDA1318 

Resp. Ex. 1115(a) ............................................... JDA1321 

Resp. Ex. 1115(e) ............................................... JDA1327 

Resp. Ex. 1115(f) ................................................ JDA1335 

Resp. Ex. 1115(j) ................................................ JDA1343 

Resp. Ex. 1115(q) ............................................... JDA1350 

Selected Charging Party’s Exhibits: 

C.P. Ex. 24 ......................................................... JDA1352 

C.P. Ex. 25 ......................................................... JDA1355 

C.P. Ex. 28 ......................................................... JDA1359 

 
Volume 6                
 
Selected Pages from Transcript of Hearings 
Before Administrative Law Judge 
Clifford H. Anderson ................................................... JDA1400 
 
 
Volume 7                
 
Administrative Law Judge Clifford H.  
Anderson’s May 28, 2010 Decision ............................. JDA1757 
 
Selected Pages from News-Press’ September  
23, 2010 Exceptions to the Decision of the  
Administrative Law Judge .......................................... JDA1916 
 
 
Selected Pages from Charging Party’s December 7,  
2010 Answering Brief to Respondent’s Exceptions ...... JDA1919 

USCA Case #15-1074      Document #1647660            Filed: 11/23/2016      Page 11 of 370



11 

 

 
Selected Pages from News-Press’ January 21, 2011  
Reply Brief in Support of Exceptions to the Decision  
of the Administrative Law Judge ................................. JDA1929  
 
NLRB’s September 27, 2012 Decision and  
Order (358 N.L.R.B. No. 141) ...................................... JDA1932 
 
News-Press’ October 25, 2012 Motion for 
Reconsideration.......................................................... JDA2025 
 
NLRB’s May 31, 2013 Order Denying Motion for  
Reconsideration (357 N.L.R.B. No. 127) ......................  
 
NLRB’s March 17, 2015 Decision and  
Order (362 N.L.R.B. No. 26) ........................................ JDA2048 

 

USCA Case #15-1074      Document #1647660            Filed: 11/23/2016      Page 12 of 370

lpalmerin
Typewritten Text
JDA2042



                                            

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

34

 

bringing Mr. Eringer on as an investigative reporter.  And the 1 

paper has -- has definitely used freelancers in the past.  But 2 

with respect to investigative reporting, there’s no past 3 

practice that the Employer has used freelancers to do 4 

investigative reporting. 5 

Or other work that Mr. Eringer did was straight, kind of 6 

local crime reporting.  This was work that was performed by the 7 

unit.  The evidence will show that former unit -- or former 8 

employee, Scott Hadly, was the investigative reporter on staff 9 

and he was announced with very similar fanfare as an 10 

investigative reporter to the way that Mr. Eringer was.   11 

So, once again, we just have the situation where unit work 12 

was being performed in the unit.  And then after -- after the 13 

certification, the work is transferred to a freelancer.  So 14 

again, more work is being shifted outside of the unit. 15 

Now, Your Honor, Respondent’s disregard for its legal 16 

obligations to the Union is aptly illustrated with respect to 17 

an admitted unit employee and a gossip columnist.  This is 18 

Richard Mineards.  And although Respondent didn’t dispute that 19 

Mineards was in the unit, it disputes it had an obligation to 20 

notify or bargain with the Union with respect to the decision 21 

to layoff Mr. Mineards on January 7th, 2009. 22 

Now, the Union heard about the lap through a local blog 23 

and the Union requested information from the Respondent about 24 

Mr. Mineard’s status at a bargaining session on January 14th, 25 

JDA1400
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areas they were supposed to be working on.  So they now worked 1 

another six months and they don’t necessarily have the 2 

opportunity to change their behaviors earlier as they would’ve 3 

under the past system.   4 

Respondent again failed to bargain with the Union over its 5 

establishment of a requirement that unit employees produce one 6 

story per day.  And so, this was in December of 2008.  7 

Respondent’s director of news operations, Don Katich, 8 

unlawfully instructed employees they cannot discuss this change 9 

outside of the room.  So they implemented a new productivity 10 

standard and then they tell them, please, they cannot discuss 11 

it outside of the room. 12 

With respect to the information request, Your Honor, there 13 

are several information requests here.  And Respondent did 14 

eventually provide information but we believe that the pattern 15 

in these information requests when you look them is often times 16 

the information that was readily available to Respondent and 17 

there was lengthy delays in the provision of the -- of the 18 

requested information.   19 

We believe that the delays were unreasonably lengthy and, 20 

again, demonstrate bad faith and do not comport with the 21 

Respondent’s obligations under Section 8(a)(5) of the Act.   22 

Finally, Your Honor, there’s another complaint allegation 23 

with respect to a memorandum that was distributed to employees 24 

in August of 2008.  And in that memorandum, Respondent 25 

JDA1401
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discouraged employees from cooperating with the Board’s ongoing 1 

investigation of unfair labor practice charges.  And we believe 2 

that they unlawfully offered to provide their own attorney to 3 

be present to represent employees during the Board’s 4 

investigation. 5 

And then, Your Honor, I’d like to briefly address one 6 

issue before I close my opening.  And this is an issue that I’m 7 

sure you’re going to be hearing about from Respondent.  Now, 8 

Respondent is going to be arguing that some or all of the 9 

government’s allegations are going to impact the newspaper’s 10 

First Amendment right; that it’s going to impact the owner’s 11 

ability to control the content of the newspaper; and that that 12 

is protected under First Amendment. 13 

As a preliminary matter, we do not dispute that the owner 14 

has the right -- the owner or the publisher has the right to 15 

decide what to publish in the newspaper.  Counsel for the 16 

General Counsel is not attempting to dictate to the newspaper 17 

what the content is or to enforce any Union demand related to 18 

the content of the newspaper. 19 

Nothing in the allegations that are at issue in this 20 

complaint would require the publisher to publish any content 21 

that it does not want printed.  Rather, the instant complaint 22 

seeks to safeguard employee rights under Section 7 of the Act. 23 

As early as 1937, the Supreme Court held in Associated 24 

Press v. NLRB that a newspaper publisher does not have any 25 

JDA1402
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special immunity from the application of general laws and no 1 

special privilege to invade the rights and liberties of others.   2 

As will be shown through the evidence here, Your Honor, 3 

the News Press has repeatedly and flagrantly violated the 4 

rights of its employees.  Respondent’s actions have taken a 5 

severe toll on employees in their section activity and has 6 

violated Section 8(a)(1) and (3) and (5) of the Act. 7 

JUDGE ANDERSON:  What do you want by way of remedy, 8 

Counselor? 9 

 MR. WYLLIE:  By way of remedy, Your Honor, we want 10 

restoration of the status quo with respect to the temporaries 11 

who want the work returned to the unit.  We also -- because 12 

it’s alleged as (a)(3), we believe that there’s the issue of 13 

back pay for the benefits to determine the differences in the 14 

benefits that were not paid to these people during the time 15 

that they were temporary employees.  We want the restoration of 16 

the status quo ante, the return of work to the unit that was 17 

unit work.   18 

With respect to the bargaining, we have some remedies that 19 

are specifically set out in the complaint that we’re -- I 20 

believe we’re seeking a -- an extension of decertification 21 

hearing.  22 

 JUDGE ANDERSON:  How long? 23 

 MR. WYLLIE:  For one year.  We’re seeking that they 24 

restore the merit wage increase policy as it existed, as well 25 

JDA1403
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as the performance evaluation.  So, returning to the status quo 1 

on the unilateral changes.   2 

 JUDGE ANDERSON:  Are any of these, from your perspective, 3 

advocating something new?  A change in the law?  Or are you 4 

suggesting these are --  5 

 MR. WYLLIE:  That the remedies --  6 

 JUDGE ANDERSON:  -- these are existing? 7 

 MR. WYLLIE:  These are existing remedies, Your Honor.  In 8 

addition, we’re seeking the reinstatement and make whole for 9 

Dennis Moran, and also for the unlawfully laid off employees. 10 

 JUDGE ANDERSON:  What about compound interest?  Is that 11 

new, granted by Board? 12 

 MR. WYLLIE:  I believe that -- I don’t know that it is, 13 

Your Honor.  I believe that’s an issue that the GC wants to 14 

take up to the Board. 15 

 JUDGE ANDERSON:  So in that sense --  16 

 MR. WYLLIE:  That’s my understanding. 17 

 JUDGE ANDERSON:  -- that may be a new one? 18 

 MR. WYLLIE:  That -- yes. 19 

JUDGE ANDERSON:  All right.  Thank you, Counselor.  Did I 20 

cut you off? 21 

MR. WYLLIE:  No, you did not, Your Honor. 22 

JUDGE ANDERSON:  Thank you. 23 

MR. WYLLIE:  Thank you.   24 

JUDGE ANDERSON:  Charging Party?   25 

JDA1404
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subpoena, the Union has a couple of motions. 1 

 JUDGE ANDERSON:  Okay.  I’m -- that’s the next thing I 2 

want to turn to, but I think the Respondent is entitled to an 3 

opening statement.  So, set that aside for a moment.  Thank 4 

you. 5 

 MR. CAPPELLO:  Your Honor, my opening statement would be 6 

about 15 minutes.  Could I take a brief bathroom break? 7 

 JUDGE ANDERSON:  Let’s all of us take a ten-minute break 8 

for anything we’d like to do.  9 

 MR. CAPPELLO:  Thank you very much. 10 

 JUDGE ANDERSON:  We’ll reconvene in ten minutes. 11 

(Off the record) 12 

 JUDGE ANDERSON:  On the record please.  Counsel? 13 

 MR. CAPPELLO:  Good morning, Your Honor.   14 

OPENING STATEMENT 15 

 BY MR. CAPPELLO:  Your Honor, just so you understand how 16 

our organization works over here for the next several weeks 17 

that you’re going to be handling this case, our law firm has 18 

been the law firm for our client, Ampersand, for some time.  We 19 

are not a National Labor Relations labor law firm.  Our labor 20 

law firm is the Zinser Firm.  And the expertise with regard to 21 

issues concerning the intricacies of the law really come from 22 

the Zinser Firm.   23 

 So, I and my partner, Mr. Kelley, may from time to time  24 

turn to them.  When questions are asked of us, you are more 25 
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than willing to turn directly to them if you have that kind of 1 

question that for some reason we’re fumbling with it. 2 

 JUDGE ANDERSON:  You want me to browbeat everyone equally, 3 

is that it, Counsel?  4 

 MR. CAPPELLO:  Well, we’ll certainly accept it, but 5 

standing up here, we’re the lead counsel and we understand that 6 

we have to make the correct representations to you.  So we’ll 7 

do our best.   8 

 General Counsel made a statement when he closed, which I 9 

think missed the point.  And that statement was that we will be 10 

trying to allege that the General Counsel’s position is that 11 

they are trying to control the content of the newspaper.  It is 12 

not our allegation with regards to that.  It is truly the 13 

finding of a federal district court judge on a 10(j) 14 

application by the General Counsel.   15 

 There is a federal district court judge named Judge Steven 16 

Wilson here in the Central District.  And after many weeks of 17 

argument, he kept calling us back and back and back again at 18 

the 10(j).  He ruled in over a 40-page opinion just exactly 19 

what is at stake as far as Ampersand and whether Ampersand’s 20 

position, which has started from the very beginning that this 21 

is a very unusual case.   22 

No one has ever disputed the fact that the National Labor 23 

Relations Act controls Union activity with regards to 24 

newspapers.  But what’s so very unusual about this case is that 25 
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the Graphic Communication Workers Union, which is really 1 

pushing this case, has moved into another area.  Not only the 2 

print area, not only the general working area, but attempting 3 

to organize newsrooms so that newsroom employees, who have a 4 

sense of identity with the content of their paper, can 5 

literally make decisions which overrule the decisions of the 6 

publisher of the paper concerning what the content of the paper 7 

is. 8 

And that has been the central theme of what happened here 9 

in Santa Barbara.  And our client, the Ampersand Company, has 10 

fought that from the very beginning. 11 

The General Counsel has been coming from a very 12 

traditional position, which is this an anti-Union animus on 13 

behalf of the News Press, our client, which is the name of the 14 

paper here.  It has nothing to do with this First Amendment 15 

issue.   16 

Interestingly enough, in the first trial Judge Kocol 17 

looked down at Mr. Wyllie and said, “Are you really arguing 18 

that you have control or can control content?”  And Mr. -- or 19 

words to that effect, I’m paraphrasing.  And Mr. Wyllie and his 20 

co-counsel, Mr. G., conferred and they said, “No, no, we’re 21 

not, Your Honor.” 22 

And then Mr. Gottlieb -- there was some rustling over on 23 

the other side of the table and there was some talk.  And the 24 

General Counsel then changed its position and said, “Well, yes, 25 

JDA1407

USCA Case #15-1074      Document #1647660            Filed: 11/23/2016      Page 20 of 370

lpalmerin
Typewritten Text
[

lpalmerin
Typewritten Text
]



                                            

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

50

 

we do think that we have the right to get into areas involving 1 

this content issue,” which then became the central issue. 2 

Now, I don’t want to overspeak this, so what I’d like if I 3 

can is show one of the exhibits you’re going to see in the 4 

trial, which is Respondent’s Exhibit 162.  And this is one of 5 

the pages from Judge Wilson’s opinion.   6 

Can you get that up there, Mr. Diaz? 7 

And Your Honor, if you could see line 4 and 5 -- can you 8 

highlight that please? 9 

 JUDGE ANDERSON:  Counsel, I -- perfect, that I can read.  10 

I couldn’t read the other one. 11 

 MR. CAPPELLO:  This is Judge Wilson’s language, Your 12 

Honor:  “Union related activity has as a central demand the 13 

seeding of an aspect of Respondent’s editorial discretion.”  14 

And then if you could go to page 18 of 133, Mr. Diaz, please.  15 

Go to line 17 through 21.   16 

 And the judge said:  “Furthermore, this demand was not a 17 

general exhortation to Respondent at or a communication made by 18 

some of the organizing employees, but in fact a central demand 19 

of the Union campaign continuing back from early on in its 20 

history by public demonstration and a Union organized customer 21 

boycott, putting economic pressure on Respondent.” 22 

 It’s a very lengthy story, no need to retry that story.  23 

But the point of it is, is that there is some precedence in 24 

this case, the Central District Judge’s opinion, which has now 25 
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been briefed and argued in the Ninth Circuit that -- and 10(j) 1 

denied based upon that central tenet of this case, which we 2 

have been taking this position on.   3 

 So, I make that point only to emphasize that it is no 4 

longer just us that have been asserting this position, but 5 

apparently we have at least one learned federal judge that 6 

seems to agree with our position. 7 

Despite that, I think very -- for some unusual reason, the 8 

General Counsel has continued to take the position that this is 9 

not what this case is about.  Now, if you would look at the 10 

central demands of the Union when it started this case -- and 11 

that would be Exhibit 803.   12 

It started back in July 2006.  If you could highlight.  13 

This is the demands they made to our paper.  “We, the newsroom 14 

employees, can no longer remain silent about the intolerable 15 

conditions at the newspaper we love.  We respectfully request 16 

that you restore journalism ethics to the Santa Barbara News 17 

Press, implement and maintain a clear separation between the 18 

opinion side of the paper and the business side of the paper 19 

and the news gathering side.” 20 

The second one was invite back to the newsroom a variet of 21 

editor who resigned.  That was what they were demanding, that 22 

we bring them back.  The third one was negotiate a contract.  23 

And the fourth one was to recognize the Union before the Union 24 

was even certified.  That’s how it all started. 25 
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So, thank you, Mr. Diaz.   1 

So, you could see, Your Honor, that this was a highly 2 

contentious, very unusual case, at least we’ve been told it’s 3 

an unusual case.  And we, ourselves, can get into the law books 4 

and get on Lexus-Nexus and see that there really hasn’t been 5 

any cases that have been really close to what happened here. 6 

Now, much of this dispute surrounded the fact that we 7 

terminated a variety of these employees for bias in their 8 

newsroom writing and in their columns.  And we terminated a 9 

variety of the employees for conducting an illegal disloyal 10 

demonstration.  All central to their wanting control of our 11 

paper, all central ultimately to the judge’s ruling.   12 

The General Counsel has been virulent in his -- in their 13 

position that what has been going on here is, in fact, that’s 14 

really just a ruse or a coverup for this anti-Union end. 15 

When the Regional Director sought the 10(j) injuction, we 16 

were really surprised.  They went ahead and sought it.  It was 17 

denied.  They went ahead and appealed to the Ninth Circuit that 18 

was -- it’s pending on appeal.  And while that was going on, so 19 

you understand, the -- the General Counsel’s office had decided 20 

that every -- virtually every Union complaint about what was 21 

taking place at the bargaining table after certification was 22 

somehow worthy of the government’s direct attention.  And 23 

ultimately, most of them filed against us.   24 

The Union, during this course of conduct during our 25 
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bargaining, turned to a secondary boycott campaign here in 1 

Santa Barbara, which was -- I’m sure you’re very used to these 2 

things, but to this pretty parochial staid little town, it was 3 

highly contentious, vicious with regard to certain employees. 4 

We have a little Hot Springs Spa and Patio, Hozer and 5 

Bailey Television Store, Chuck’s Steakhouse, the Santa Barbara 6 

Improvement Center, the Santa Barbara Eyeglass Factory all had 7 

pickets out in front of them, flagging down cars, trespassing 8 

on the private property, blocking the entry.   9 

We sought from the General Counsel’s office, from the 10 

region, complaints against the Union for that.  And what we got 11 

and every time we’ve sought is either denial, dismissals.  In 12 

this case, we’ve got a merits dismissal.  So, we were told, 13 

“Yeah, your complaint has merit but it’s being dismissed.  14 

We’re not going to file it.” 15 

We got the feeling -- and I’ll just pass this on to you 16 

because I think it’s part and parcel of what’s going on here.  17 

We got the feeling that perhaps the General Counsel’s office, 18 

the region here, was overly biased, overly zealous in this 19 

case.  We made an application for a change of region.  That was 20 

denied.  They started piling the charges on them in a shotgun 21 

fashion.   22 

Many of the charges that you’ll hear -- let me explain to 23 

you, Your Honor, have been resolved, have gone away, are gone 24 

away.  There is one charge in which we were more than willing 25 
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The Union was engaged in a campaign telling our publisher 1 

they going to be putting placards in local businesses, etcetera 2 

saying McCaw -- that’s her name, Ms. McCaw, “obey the law,” 3 

like she was breaking the law and using the fact that there was 4 

going to be hearings in front of the previous ALJ as evidenced 5 

of what a lawbreaker was. 6 

It goes on and on, but suffice it to say how they can 7 

charge with bad faith bargaining with regards to our request to 8 

have a key to the bulletin board to monitor it for scurrilous 9 

activity on it is something ultimately for you to decide.   10 

The Union has pushed constantly for content control in 11 

bargaining.  And the interesting thing is, is although the 12 

General Counsel says with great passion that that’s not what 13 

they’re doing, that’s what their client, so to speak, the 14 

Union, is doing.  And let me give you the history of it. 15 

The bargaining committee is dominated by the Union ring 16 

leaders who demanded content and control.  Their names are 17 

Hobbs, Burns, Schultz, Gottlieb, and Caruso, Gottlieb and 18 

Caruso being the Union members -- the Union agents.  The Union 19 

insists on the same issue for content and control that Judge 20 

Wilson specifically ruled that is the publisher’s exclusive 21 

preview. 22 

The Union’s opening proposal on November 13th, 2007 23 

specifically said an employee shall not be required to perform 24 

over the employee’s protest any practice which compromises the 25 
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employee’s integrity.  So if, for example, our employer wanted 1 

the employee to write a story about a particular event in Santa 2 

Barbara and that employee said, “No, I don’t like that.  I 3 

don’t like that subject matter, I don’t intend to write about 4 

it,” that was now something that we were to be, if we had a 5 

contract with them, totally under the control of the employee.  6 

Something unacceptable to our client. 7 

There are a variety of others in their demands at that 8 

point in time.  February 15th, 2008 the Union proposed a code of 9 

ethics.  And in their code of ethics, they again insisted that 10 

they ultimately have control over issues of content and how it 11 

should be determined whether or not the newsroom professionals 12 

are best equipped to decide which stories are worth covering.  13 

They wanted us to agree that they were the ones that ultimately 14 

had the decision on what is worth covering.   15 

Now understanding, Your Honor, allbeit people have 16 

disputes with what newspaper publishers are and are not.  The 17 

interesting thing about the case law which we found when we 18 

briefed this entire First Amendment case is that it is 19 

strongly, as GC says, in favor of the publisher’s unfettered 20 

right to freedom of the press.   21 

It is the only industry in our entire Constitution, our 22 

entire founders, that has been enshrined in the Constitution.  23 

They didn’t enshrine farming, they didn’t enshrine any other 24 

industry, they enshrined the freedom of press.  And I’m not 25 
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sure that I’m not commenting on whether or not that was a good 1 

decision.  I’m commenting on the fact that we’re all living 2 

under that decision.   3 

So, if the freedom of press, as defined by the courts in 4 

the bargaining decision is, content cannot be determined by the 5 

employees but is the sole and exclusive control of the 6 

employer.  Then I think one has to look at what this case is 7 

all about.  It is not your typical case.  What we’ve argued 8 

that while this Union and its employees want because they don’t 9 

like our publisher -- this publisher bought the paper in 2000, 10 

by the way.  A lot of the employees that stayed were the old 11 

school.  She’s done a lot of things with this paper that many 12 

of them don’t like.  It’s her paper.  They don’t like it, they 13 

can get a job somewhere else. 14 

We have never at anytime said that bias in the paper is 15 

acceptable.  The attempt to get root bias out of this paper 16 

started two and a half or three years before the Union was ever 17 

even in anybody’s mind.  My Employer has been very, very 18 

concerned about the fact that this paper had been deemed by the 19 

local populace to be biased, one-sided paper. 20 

She obtained market research -- detailed market research 21 

information years before the Union was even in anybody’s mind, 22 

which demonstrated that over 60% of the readers of the paper 23 

felt that our paper was biased in its news content.  And she’s 24 

been attempting to root that out.   25 
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And there has been a major battle in the newsroom long 1 

before the Union was involved and it ultimately culminated in 2 

these six people leaving and then the Union coming in and 3 

organizing the Union -- the newsroom, and battle then ensued. 4 

The Union withdrew their assignment and work code 5 

proposals and then immediately put them back on the table 6 

again.  So, first they put them in then they withdrew them, 7 

then they put them back in again.  And that’s how we’ve been 8 

dealing with the Union throughout our bargaining process on the 9 

issue of content.  Currently, as we sit today at the bargaining 10 

table, the Union has refused to give up its quest for content 11 

control.   12 

Now, more bad faith items, we have asserted a management 13 

clause, what are management rights.  It’s nothing that’s 14 

unusual to you, nothing that you’ve never seen before, pretty 15 

standard stuff.  We’re charged with bad faith bargaining. 16 

I’ve already told you about the arbitration grievance 17 

procedures and what the issue is there and the Union has not 18 

backed off on that.  The Union has insisted that there be just 19 

cause for termination of employees.  The status quo at the 20 

company has been it’s an at will employee.   21 

We believe the status quo is an appropriate status quo but 22 

it’s been subject to bargaining.  We’re charged with bad faith 23 

because we won’t accept the Union’s position.   24 

The hiring of temps:  Two issues there, they’re close 25 
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what everybody had been doing year in and year out.   1 

The Union takes his words, claims that he is now imposing 2 

some new requirement of writing a column a day for every 3 

employee of the unit.  And that was done without bargaining, so 4 

-- and you’ll see Mr. Katich, you make your own call on whether 5 

or not he was attempting to do something that was in violation 6 

of the Act.  He was simply telling them -- giving them an 7 

inspirational speech on what he wanted to do.  We brought in -- 8 

he’s a hell of a nice guy and he’s done some good things for 9 

the paper.   10 

He replaced one of the editors that resigned in 2006.  We 11 

hadn’t had a permanent head of the newsroom since then.  And 12 

the worst thing he did was try to give this inspirational 13 

speech to the employees and the Union went after him with -- 14 

with the long sword.  The government, of course, picked it up.  15 

That’s that charge. 16 

Mineards.  Dealing with the issue of what the paper should 17 

look like in the future, the publishers hired this gentleman by 18 

the name of Mineards.  Mr. Mineards, a very interesting 19 

gentleman with an English heritage, knew a lot about the royal 20 

family, and did an article which was a column.  This is like an 21 

opinion column, a gossip column kind of thing, once a week. 22 

He was paid $75,000 a year.  He was asked at some point in 23 

time, you know -- things are -- newspaper industry’s really 24 

changing.  You know, we’ve got -- there’s going to be evidence 25 
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to show here, evidence of the number -- we’ve had a number of 1 

layoffs at the paper, some unit employees but mostly non-unit 2 

employees.  I think there’s been over 30-35 since this whole 3 

bargaining thing started.   4 

Mineards was asked, “Would you be willing to do some more 5 

work other than your one column a week for $75,000?”  And 6 

apparently, he wasn’t.  He was laid off.  Was he laid off 7 

without meeting first with the Union?  Apparently, that’s true.  8 

And I have sought and through my partner to reach out to the 9 

General Counsel to see -- and the Union to see if there’s 10 

something we can work out with regards to this Mineards thing 11 

because, to me -- and I’ve been doing this for 43 years.  And 12 

if there’s things that can be worked out, I’d like to work them 13 

out.  I don’t want to spend five weeks at the Santa Barbara 14 

College of Law.  I welcome you to Santa Barbara, please enjoy 15 

the town.  But on things that -- like the employees that have -16 

- issues that have been resolved, I don’t get it. 17 

But I do get -- I’m putting my scalp on the wall, I get 18 

that.  I get, you know, our competition out there is here.  19 

They’re all here.  Okay?  They all want to write stories, ugly 20 

little stories about the News Press.  The Union preens to them, 21 

the General Counsel preens to them.  I got that. 22 

But as a lawyer, a trial lawyer, I think justice requires 23 

that some of these things should be put aside.  The Union’s 24 

position, the government’s position is you plead across the 25 
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2006, 2007, 2008, and 2009.     1 

The evidence that you will have will show just the 2 

reverse, a retaliatory motive.  The wage increases have not 3 

occurred in any department.  Unrepresented employees, managers 4 

included, have had their wages unilaterally cut 8% on May 1st, 5 

2009.  There were no similar reductions in unit pay.  So, the 6 

status today is everybody other than the unit employees have 7 

suffered an 8% cut in pay. 8 

My conclusion:  Contrary to the protestations of the 9 

government, this case is about our right to control our own 10 

paper.  In this case, something that’s enshrined in the 11 

Constitution, the only industry enshrined in the Constitution.   12 

The NLRA protects collective bargaining over wages and 13 

hours and we have been bargaining over wages and hours and 14 

terms and conditions of employment.  But when it comes to the 15 

First Amendment and content control, that is the supreme 16 

control of the publisher whether the government or the Union, 17 

the Graphic Communications Union, which is attempting to get 18 

newsroom employees across the country under its wing, likes it 19 

or not. 20 

Nothing requires management to make substantial 21 

concessions.  The News Press treats its employees with great 22 

sense of honor and tradition in the form of how it deals with 23 

what its standards are, its status quo, its performance review 24 

is.  News Press reporters have been privileged to receive the 25 
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unit’s protection while everybody else in the newspaper has 1 

taken -- has either been laid off -- many layoffs in the 2 

sections of the paper or wage reductions. 3 

The General Counsel and Union charging us with bad faith 4 

bargaining is simply ridiculous.  Ultimately, Your Honor, I 5 

think what you need to do and I think we need to do on this 6 

side of the table, and hopefully on that side of the table, is 7 

to -- God, I hate clichés but it’s the only one I can think of 8 

is, you know, separate the weak from the chaff. 9 

This is a case where many, many of the issues are either 10 

barred by the statute or inconsequential, have been resolved by 11 

the actions of the paper, etcetera.  I would hope, trying as 12 

many cases as I have, that this is a case that could be tried 13 

to a fact finder rather than a jury in no more than three 14 

weeks.  We’re going to do everything we can to accelerate this 15 

thing. 16 

And thank you for listening to me, which went extensively 17 

beyond 15 minutes.  I literally didn’t realize that, but I 18 

promise you it won’t happen again.    19 

 JUDGE ANDERSON:  Thank you for your statements.  Several 20 

preliminary remarks with distinction with regard to matters 21 

because I know there are subpoenas that deal with General 22 

Counsel misconduct.  There’s two kinds of General Counsel 23 

misconduct.  We’re dealing in the abstract, I’m not making 24 

findings now.  Although, the parties must know that is what 25 
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these things.  But I’ll look to the cases as well.  Those are 1 

narrow, legal questions that don’t come up very often.  An 2 

interlocutory decision like a District Court case on appeal to 3 

the Circuit is -- it’s not an oddball.  There’s nothing odd in 4 

400-500 volumes of law, but it’s not something that I’m readily 5 

familiar with and I’ll look to your collective guidance. 6 

MR. CAPPELLO:  Your Honor? 7 

JUDGE ANDERSON:  Yes? 8 

 MR. CAPPELLO:  I did want to indicate that your 9 

statement’s entirely accurate as to 10(j) and the standards 10 

involved in 10(j).   It’s not the standards that were the 11 

issue, it’s the central demand of the Union as to what that was 12 

and whether or not it was content control.  And it is that 13 

finding --  14 

 JUDGE ANDERSON:  So it’s not the analysis, it’s a factual? 15 

 MR. CAPPELLO:  Exactly. 16 

 JUDGE ANDERSON:  From there, I’d like to turn to quite a 17 

body of subpoena stuff.  Well, all the motions, the -- can you 18 

make 1,000 pages on your motions?  I suspect collectively you 19 

did and exceeded it.  The five or six or seven rulings, we’ll 20 

take up one at a time.  But if you’ve settled any of this stuff 21 

as I start to frame the issues, stop me because I want to 22 

remind you if documents don’t exist, I don’t want to discuss 23 

whether or not they should be disclosed.  I don’t want 24 

abstraction, I want our work here to focus on real stuff. 25 
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should be excluded.  And so, it’s Respondent’s position that at 1 

a bare minimum that Your Honor should look at those documents, 2 

the survey documents in particular, and make a decision on 3 

whether they are relevant and should be produced pursuant to 4 

the subpoena that Respondent has issued in this case because, 5 

frankly, Respondent -- and it’s one of our defenses, Your 6 

Honor, is that sprinkled throughout even the mandatory subjects 7 

of bargaining is this issue of content control, which -- which 8 

unfortunately impacts what we believe to be the right of the 9 

publisher and owner, in this case Ms. McCaw, to control the 10 

content. 11 

This is one of the fights that we’ve had for several 12 

years.  It’s a -- the principle basis upon which Judge Stephen 13 

Wilson in the Federal District Court in Los Angeles denied the 14 

General Counsel’s motion for 10(j).  It’s a defense that we 15 

have here and that are relevant to these 15 charges that are 16 

being levied against us as well.   17 

So, that -- I guess all that to say, Your Honor, we’ve 18 

reached agreement with respect to a large amount of documents -19 

-  20 

JUDGE ANDERSON:  With this particular controversy 21 

reserved? 22 

MR. KELLEY:  With that particular controversy reserved. 23 

MR. GOTTLIEB:  Your Honor, may I be heard on --  24 

JUDGE ANDERSON:  Yes, but I’m going to poke at you for a 25 
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MR. KELLEY:  Right, but I --  1 

JUDGE ANDERSON:  Which is an important aspect of it. 2 

MR. KELLEY:  I’d like the Court to decide first whether 3 

we’re allowed to see the documents, which may -- is in my 4 

opinion, broader than the issue of relevance.  And if the Court 5 

says, yeah, they are discoverable, then the next question 6 

obviously for the Court to resolve is whether they are 7 

admissible. 8 

JUDGE ANDERSON:  Very well.  Counsel, you’ve held in 9 

abeyance.  Go ahead, sir.  10 

MR. GOTTLIEB:  Thank you.  First, the broad questions, 11 

regardless of what Judge Wilson said, and we’ve been hearing 12 

this for, I guess, years now.  The First Amendment does not 13 

privilege them to commit unfair labor practices, and Judge 14 

Wilson said nothing about that about bargaining.  He didn’t 15 

have a bargaining case in front of him.  He basically had a 16 

10(j) proceeding, which was designed to provide interim 17 

remedies for the case before Judge Kocol when there was no 18 

8(a)(5) allegation in that case.   19 

So, whatever Judge Wilson said, and obviously it is on 20 

appeal and we disagree with what he said, he said nothing about 21 

bargaining and he said nothing -- and as we pointed out, even 22 

if -- and I pointed out to Counsel on the whole.  If we made a 23 

proposal that they don’t like, that they think intrudes on 24 

their managerial discretion, that is not improper bargaining.  25 
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They can -- they’ve got remedies at the table.  They’ve got -- 1 

and if they think we’ve crossed a line, they can file charges 2 

as they have. 3 

But to try to say that there’s somehow the First Amendment 4 

permits them, the company, to commit unfair labor practices 5 

against anybody who might’ve been responsible or supportive of 6 

those positions, which they think intrude on their right to 7 

control the real estate of their paper, meaning the space in 8 

their paper, that goes beyond the pail.   9 

But -- and that gets me to the point about the survey 10 

because the Union did a survey of its members.  They did it, I 11 

believe, in late 2006 in anticipation of bargaining.  And we 12 

got some anonymous and some, I think, identifiable individual 13 

responses back about what people’s priorities were.  I don’t 14 

see how it’s relevant. 15 

Your Honor talked about the -- about this internal 16 

sanctum, essentially, that we get to form our own strategy 17 

without the company having the right to intrude on ours, just 18 

as we don’t have a right to intrude on theirs.  And for them to 19 

use this bad faith bargaining case as a reason to get our 20 

internal documents, our -- what we use to deliberate about how 21 

to proceed in bargaining, I think is an anathema to the law.   22 

And so, it’s maybe even more important for them not to see 23 

the documents than for whether they actually they get admitted 24 

into this case.  I also don’t see how relevant because, again, 25 
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to the extent that they think that they’re excused from what 1 

they did because we’ve made some proposal that upsets them, 2 

they --  3 

You have to look at the proposals and look at what was 4 

said across the table and look at the correspondence between 5 

the parties to determine whether there’s something so offensive 6 

about what the Union proposed that it excuses their bad faith.  7 

But that -- I don’t see how any of that is advanced anyway by 8 

looking at our surveys. 9 

And finally, again, the Court -- we have an employer here 10 

who has -- in this almost three years now, has quite a history 11 

of unfair labor practices through intimidation, coercion, 12 

harassment.  If we -- at least some of the surveyed people may 13 

be still there, may be identifiable and they’re not going to 14 

want to do another survey.  That was two and a half years ago, 15 

maybe we should do another one and see where people’s heads are 16 

at now.   17 

Who’s going to respond to that survey and know the 18 

company’s going to get it?  I think there’s no real need, Your 19 

Honor, for you to look at the survey and I don’t think it ought 20 

to be turned over to the company in any -- for any reason. 21 

MR. KELLEY:  If I may briefly, Your Honor?  22 

JUDGE ANDERSON:  Yes, and then I will have some questions 23 

for you.  Go ahead. 24 

MR. KELLEY:  The company, as I understand it, is being 25 
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charged by the Charging Party and the government has chosen to 1 

prosecute us for making predictably unacceptable proposals at 2 

the bargaining table. 3 

JUDGE ANDERSON:  That’s a piece of it, but --  4 

MR. KELLEY:  That’s a piece of it. 5 

JUDGE ANDERSON:  Remember, the --  6 

MR. KELLEY:  That’s one of the charges --  7 

JUDGE ANDERSON:  All right. 8 

MR. KELLEY:  -- that have been levied against the company 9 

and what the proposals that they’ve chosen to focus on are 10 

management rights, discipline and discharge, grievance and 11 

arbitration, and the infamous bulletin board.  So those 12 

categories -- part of our defense to all of those is that what 13 

they claim is predictably unacceptable is a component of us 14 

being able to regulate our content control, management rights, 15 

discipline and discharge, grievance and arbitration, the 16 

bulletin board.   17 

It’s not going to be a surprise to you, Your Honor, to 18 

know that the company has taken the position that it has the 19 

right to control the content of its product.  And sprinkled 20 

throughout the mandatory subjects of bargaining, I think Your 21 

Honor will see that the Charging Party has -- it’s well within 22 

their right to try, but they have tried to gain a foothold on 23 

content.   24 

So even in mandatory subjects of bargaining that we are 25 
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being prosecuted for making predictably unacceptable, we’re 1 

maintaining that position that we’ve had in the prior hearings. 2 

The last comment I’d like to make is the survey that we’re 3 

talking about is a survery of the unit, not Union members.  4 

It’s a survey of the unit.  Not all -- you know, not all unit 5 

members are Union members.  And so it’s data, it’s a survey.  6 

It’s not strategy.  It was -- by Mr. Gottlieb’s own admission, 7 

it was conducted in late 2006.  The parties didn’t start 8 

bargaining until November of 2007. 9 

On Respondent’s side, we wholly believe that it is 10 

discoverable and we believe that it’s relevant.  But you know, 11 

we understand that you will make that call on both of those 12 

grounds. 13 

JUDGE ANDERSON:  Well, let’s start --  14 

MR. GOTTLIEB:  Your Honor, can I make one --  15 

JUDGE ANDERSON:  Yes. 16 

MR. GOTTLIEB:  -- one quick other point?  And that is this 17 

was a unit survery.  We represent everyone in the unit and we 18 

should have a right -- we have a right and we should continue 19 

to have a right to control whether we disclose any of the 20 

results of that survey in bargaining.  We don’t think the 21 

company ought to be able to influence what we do at the table 22 

or not do at the table with the survey. 23 

JUDGE ANDERSON:  I take it you haven’t handed over the --  24 

MR. GOTTLIEB:  Correct. 25 
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that. 1 

What he calls us trying to control the content, we call 2 

ethics.  Now, where the line is in poor journalistic integrity, 3 

and we understand -- but those distinctions -- we’re not 4 

talking about what’s at the table and he can’t -- I don’t see 5 

how in this case, a bargaining case, where the rules about 6 

mandatory and permissive are -- are -- they may not be totally 7 

clear, but they’re established.  And someone may have to draw a 8 

line about a particular subject or a particular proposal. 9 

But that -- those proposals didn’t go into the whole mix 10 

and if they want -- you know, it seems to me that he almost 11 

admitted they’re in bad faith because I think they’re 12 

deliberately not reading our proposals, but instead assuming 13 

that everything we tried to say is about controlling content so 14 

that they can reject it.  But that -- you know, maybe that’s 15 

for argument but I don’t see how that gets them -- but we still 16 

have to focus on what was actually proposed.   17 

And if they -- if they think that this is about 18 

controlling content, they’re free to say so, and of course they 19 

have and they will continue to.  But whether what these surveys 20 

say or don’t say about that has nothing to do with what’s going 21 

on at the table because as I pointed out, they didn’t know 22 

about what they said and they’re not entitled to know. 23 

MR. WYLLIE:  Your Honor, may I be heard briefly? 24 

JUDGE ANDERSON:  Yes. 25 
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JUDGE ANDERSON:  Ms. Apodaca, if you’ll join us?  There ar 1 

many wires, I’d like you not to trip. 2 

Could you please raise your right hand? 3 

Whereupon,  4 

YOLANDA APODACA 5 

was called as a witness, by and on behalf of the General 6 

Counsel, and having been first duly sworn, was examined and 7 

testified as follows: 8 

 JUDGE ANDERSON:  Please be seated.  Please give us your 9 

full name and spell your last name. 10 

WITNESS:  Yolanda Apodaca, A-p-o-d-a-c-a. 11 

JUDGE ANDERSON:  Thank you.  Counsel? 12 

MR. WYLLIE:  Thank you, Your Honor. 13 

DIRECT EXAMINATION 14 

Q BY MR. WYLLIE:  Good morning, Ms. Apodaca.  How are you 15 

this morning? 16 

A Good morning, Mr. Wyllie.  Good, thank you. 17 

Q You’re currently employed by the Santa Barbara News Press?  18 

A Yes, I am. 19 

Q And how long have you worked there? 20 

A 17 and a half years. 21 

Q And what is your current position? 22 

A I’m the director of human resources. 23 

Q And what are your responsibilities as the director of 24 

human resources? 25 
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A To oversee the policies and procedures of the News Press, 1 

administer benefits, review employee disputes, things of that 2 

nature. 3 

Q Thank you.  Are you the highest ranking human resources 4 

manager for the News Press? 5 

A Yes, I am. 6 

Q Did you hold this position at the time that Respondent, 7 

Ampersand Publishing, acquired the News Press in 2000? 8 

A Yes, I did. 9 

 MR. WYLLIE:  Your Honor, I would like to continue 10 

examining this witness pursuant to Rule 611(c) of the Federal 11 

Rules of Evidence. 12 

JUDGE ANDERSON:  We used to announce it under 43(b), but 13 

you don’t have to announce it under 611(c), Counsel.  It’s a 14 

status that is used in dealing with objections.  But go ahead. 15 

MR. WYLLIE:  Thank you. 16 

Q Ms. Apodaca, I’m going to approach and hand you a document 17 

that’s marked for identification as GC 125.  You recognize that 18 

as the employee handbook, correct? 19 

A Yes, I do. 20 

Q And this handbook, it contains the policies and procedures 21 

of the News Press.  Isn’t that true? 22 

A Yes. 23 

Q And these policies and procedures, these are the GC 125, 24 

that document in front of you.  That contains the policies and 25 

JDA1429

USCA Case #15-1074      Document #1647660            Filed: 11/23/2016      Page 42 of 370

lpalmerin
Typewritten Text
[

lpalmerin
Typewritten Text
]



                                            

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

215

 

A Anywhere from a week to months, a year. 1 

Q It’s true that they were not hired in 2006, though, 2 

correct? 3 

 MR. KELLEY:  Vague. 4 

 JUDGE ANDERSON:  Yes. 5 

 MR. KELLEY:  I don’t understand. 6 

 JUDGE ANDERSON:  That there were no temporaries in the 7 

newsroom in 2006?  Is that what you’re saying? 8 

Q It’s true that there were no temporary employees in the 9 

newsroom in 2006 from temporary agencies? 10 

 JUDGE ANDERSON:  Just that one calendar year, ma’am. 11 

A I don’t remember. 12 

Q All right. 13 

 MR. WYLLIE:  I’d like to mark for identification GC 14 

Exhibit 234.  Okay, GC 234 is an eight-page document.  This was 15 

provided in response to the subpoena from the Respondent.   16 

(General Counsel Exhibit 234 marked for identification) 17 

Q Ms. Apodaca, do you recognize this document? 18 

A Yes, I do. 19 

Q What is this? 20 

A It is a list of temporary agencies that were used at the 21 

News Press. 22 

Q Okay.  And this shows the News Press payment to temporary 23 

agencies for the use of personnel that were working at the News 24 

Press, correct? 25 
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A Yes. 1 

Q Okay.  I’d like to direct your attention -- 2 

MR. WYLLIE:  Well, at this point, I’d like to offer GC 234 3 

into evidence. 4 

JUDGE ANDERSON:  Charging party? 5 

MR. GOTTLIEB:  No objection. 6 

JUDGE ANDERSON:  Respondent? 7 

 MR. KELLEY:  No objection. 8 

 JUDGE ANDERSON:  Received. 9 

(General Counsel Exhibit 234 received into evidence) 10 

 MR. WYLLIE:  Okay. 11 

Q Could you turn to page 2 please?  Do you see the entries 12 

that say, “Hiring freeze, no temporary employees per acting 13 

publisher?” 14 

A Yes. 15 

Q That indicates that there were no temporary staffing 16 

employees working in the newsroom in 2003 --  17 

 MR. KELLEY:  Misstates the evidence. 18 

 MR. WYLLIE:  I’m asking her what it says.  19 

 JUDGE ANDERSON:  All right.  What is the meaning of the 20 

entry, ma’am? 21 

 WITNESS:  That we were not to use temporary agency 22 

employees. 23 

Q And if you had used temporary agency employees for that 24 

year, should this sheet show the invoices that would’ve been 25 
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paid during that year for the temporary employees? 1 

A It should, yes. 2 

Q And the fact that it does not, does that not tell you that 3 

you did not use temporary employees in 2003 from staffing 4 

agencies? 5 

 MR. KELLEY:  Misstates the evidence and --  6 

 MR. WYLLIE:  I’m asking, Your Honor. 7 

 MR. KELLEY:  I know, but it’s --  8 

 JUDGE ANDERSON:  Go ahead, finish your objection. 9 

 MR. KELLEY:  It’s argumentative as phrased, Your Honor.  10 

He keeps switching between temporary employees and temporary 11 

agency employees.  There’s a distinction.  So I don’t know if 12 

he’s asking the witness temporary agency employees or temporary 13 

employees for these years. 14 

 MR. WYLLIE:  I’m asking temporary agency employees. 15 

 JUDGE ANDERSON:  Do you understand the question as 16 

concerns agencies? 17 

 WITNESS:  Yes. 18 

Q So for 2003, had Ampersand used agency employees that 19 

would’ve been reflected on this document, would it not? 20 

A Yes, it would. 21 

Q And the fact that it’s not reflected means that Ampersand 22 

did not use agency-provided employees in the newsroom in 2003, 23 

correct? 24 

A Agency-provided, yes. 25 
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Q Okay.  And the same thing for 2004, isn’t that true? 1 

A Yes. 2 

Q And 2005? 3 

A Yes. 4 

Q And also all of 2006? 5 

A Yes. 6 

Q Okay.  So for those four years, there were no reporters 7 

referred by an agency working in the newsroom.  Isn’t that 8 

correct? 9 

A An agency, yes. 10 

Q All right.  And there were no temporary employees, again, 11 

referred through an agency working as a copy editor in the 12 

newsroom during that period, correct? 13 

A Through an agency, yes. 14 

(Long pause) 15 

Q All right.  I’d like to turn your attention back to GC 40.  16 

That’s the one in a binder.  We’re looking at that list that’s 17 

on page 93.  I think that might still be in front of you.  Of 18 

the binder? 19 

A Okay. 20 

 JUDGE ANDERSON:  The one that’s over there. 21 

Q It should be up until page 93.   22 

 JUDGE ANDERSON:  The same page. 23 

 WITNESS:  Okay. 24 

 MR. WYLLIE:  Yeah, same page. 25 
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Q I’m sorry, take your time.  Is that -- that is the current 1 

performance evaluation form, is it not? 2 

A Yes, it is. 3 

Q All right, thank you.  Now, the paper conducts annual 4 

performance reviews, doesn’t it?  And this happened -- it’s the 5 

practice of the News Press to have these performance reviews 6 

generally completed in the last quarter of the year, right? 7 

A That’s correct. 8 

Q With respect to employees who work in the newsroom, their 9 

performance evaluations are written by their supervisors, 10 

right? 11 

A Yes. 12 

Q And in terms of the process, after the supervisors write 13 

the employee evaluation, they submit them to human resources 14 

for approval, correct?  After the supervisor writes it, they’ll 15 

submit it to human resources for approval as the next step? 16 

A Yes. 17 

Q Okay.  And after it’s approved, the practice has been to 18 

have the supervisor then take the performance evaluation and 19 

meet with the employee.  Isn’t that right? 20 

 MR. KELLEY:  Your Honor, I’d hate to object, but my 21 

colleagues have informed me that somebody in the gallery is 22 

taking photographs of the witness. 23 

 JUDGE ANDERSON:  No photographs in the courtroom please 24 

during its use as a courtroom by --  25 
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 UNKNOWN:  Your Honor, I will not do it again. 1 

 MR. KELLEY:  Is this one of your witnesses, Steve? 2 

 MR. WYLLIE:  Not that I know of. 3 

 MR. KELLEY:  Okay. 4 

 JUDGE ANDERSON:  Are you able to erase the ones you’ve 5 

taken, sir? 6 

 UNKNOWN:  Absolutely. Would you like to see me do that? 7 

 JUDGE ANDERSON:  No, no, I just -- your statement of 8 

intention and willingness is sufficient. 9 

 UNKNOWN:  All right. 10 

 JUDGE ANDERSON:  Thank you. 11 

 MR. KELLEY:  Thank you, Your Honor. 12 

 JUDGE ANDERSON:  You’re welcome.  I think we interrupted 13 

you in a question, Counsel. 14 

 MR. WYLLIE:  You did and that’s dangerous, Your Honor. 15 

 MR. KELLEY:  I apologize, Mr. Wyllie. 16 

 MR. WYLLIE:  Hold up, I’m sorry.  Okay. 17 

Q So I think I was asking you whether or not -- isn’t it the 18 

practice that after human resources approves the performance 19 

evaluation that the supervisor will then take the approved 20 

performance evaluation and meet with the employee to discuss? 21 

A That was our past practice, yes. 22 

Q Okay.  And that practice is reflected on the front of the 23 

document that you have in front of you, GC 133, is it not? 24 

A Yes. 25 
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Q Okay.  Could you just help me understand some of the 1 

information on this chart?  So her hire date would be May 30th, 2 

1990 in the left hand column.  The effective date would be the 3 

effective date of the change, of the increase? 4 

A Yes. 5 

Q The increase type, that would be -- that differs.  If you 6 

look at DB Load, does that mean database load like information 7 

just put in the database at that time? 8 

A Exactly, yes. 9 

Q Okay.  So the database was created about September 28th, 10 

2008? 11 

A Yes. 12 

Q Okay.  And then after that, you see a 12/24/2000.  It says 13 

INCR Type.  Is that increase type? 14 

A Yes. 15 

Q And then annual, would that be an annual increase? 16 

A Yes. 17 

Q Okay.  And so then it shows -- $21.79 would be her new 18 

rate.  Is that right? 19 

A Yes. 20 

Q Okay.  So that 12/24/2000 increase, that would be based on 21 

her performance for the year 2000, would it not? 22 

A I believe so.   23 

Q And if you look down to the next -- next entry for Ms. 24 

Wallace, she has an increase 12/23/2001, again, the annual 25 
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increase.  Is that, again, based on her performance in 2001? 1 

A I believe so, yes. 2 

Q Okay.  Now the 1/5/2003 annual increase, that was based on 3 

her 2002 performance, was it not? 4 

A Yes. 5 

Q Okay.  And then next one down, the 12/21/2003, once again, 6 

that was based on her performance for 2003, right? 7 

A Yes. 8 

Q Now, what’s the next entry, 8/1/2004?  Do you understand 9 

what INC/RE means? 10 

A Increase in responsibilities. 11 

Q Okay.  So, like a promotion?  Is that -- or something like 12 

that? 13 

A Something like that, yes. 14 

Q Okay.  So that’s not an annual increase, is it? 15 

A No. 16 

Q All right.  And then there’s increase for January 22nd, 17 

2005.  Again, that’s for 2004 performance? 18 

A Yes. 19 

Q And the December 8th, 2005 is for the 2005 performance, 20 

right? 21 

A Yes. 22 

(Long pause) 23 

Q Okay.  Now if you -- if you could kind of keep that page 24 

open, I may ask you to kind of go back and forth between two 25 
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documents with GC 132, which was the documents that I just 1 

recently distributed. 2 

A Okay, yes. 3 

Q Okay.  Now, if you look at the second page here, the 4 

second page of GC 132, it’s the first page of the former Joint  5 

Exhibit 2.  It says page 1 down at the bottom.  This is the 6 

chart that we were discussing earlier that you create after 7 

obtaining employee evaluation scores, correct? 8 

A Yes. 9 

Q And that you put their employee overall performance 10 

evaluation scores and that’s in -- say, for 2004, that rating 11 

is reflected in the seventh column.  It says 2004 Perform Rate? 12 

A Yes. 13 

Q Okay.  And then at the 2005 salary percentage, is that the 14 

percentage increase of -- that these employees were receiving 15 

based on their 2004 performance? 16 

A Yes. 17 

Q All right.  And these are newroom employees on this sheet, 18 

correct? 19 

A Yes. 20 

Q Okay.  So, as we look down the 2005 percentage column, I 21 

notice that the first couple have zero percent, the first three 22 

names, Chic Perkins, Barney Brantingham, Clark Patton.  Oh, I’m 23 

sorry, I missed Dave Loveton as well.  So, Dave Loveton and 24 

Chic Perkins. 25 

JDA1438

USCA Case #15-1074      Document #1647660            Filed: 11/23/2016      Page 51 of 370

lpalmerin
Typewritten Text
[

lpalmerin
Typewritten Text
]



                                            

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

255

 

A Okay. 1 

Q You see those? 2 

A Yes. 3 

Q Now, it’s true that if somebody’s performance rating was 4 

below a 3.0, they were ineligible for a salary increase.  Isn’t 5 

that right? 6 

A That’s correct. 7 

Q Okay.  And in this year, for 2005 salary increase, I 8 

notice that there are many employees, starting with Paula 9 

Pisani and going down to Karna Hughes.  Many of the employees 10 

there have 1.5% salary increases, correct? 11 

A Yes. 12 

Q And that 1.5% figure, that was related to the performance 13 

evaluation score, was it not? 14 

A I believe so. 15 

Q So employees that received between a 3.0 and 3.9 on their 16 

overall evaluation were eligible for up to a maximum of a 1.5% 17 

salary increase, right? 18 

A It was one of the factors, yes. 19 

Q Okay.  And the other factors included whether or not 20 

somebody was already at the salary cap, correct? 21 

A Yes. 22 

Q So for example, John Zant, if you look at his score, he’s 23 

about six or seven people down, he had an overall performance 24 

of 3.3, he had a zero percent raise.  And that was because he 25 
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was -- he exceeded his salary cap for his position, right? 1 

A Yes. 2 

Q Okay.  And if you look at the left hand column, I notice 3 

that there are various names that are lighter such as John 4 

Zant, Marcia Heller, Rafael Maldonado, Melinda Burns.  They all 5 

had zero percent increases.  That was all -- all of those 6 

people were at their salary cap or above, were they not? 7 

A They may have been. 8 

Q You don’t recall? 9 

A I don’t recall. 10 

Q And I see that there are a couple of employees here who 11 

have ratings -- well, I’m looking particularly at Dawn Hobbs 12 

here.  And she’s, I don’t know, about three-quarters of the way 13 

down the sheet.  Do you see her? 14 

A Yes, I do. 15 

Q Do you see her job title there where it says, Reporter/IRE 16 

Trainer? 17 

A Yes. 18 

Q What does IRE trainer stand for, if you’re aware? 19 

A I believe investigative reporter. 20 

Q Okay, because that was when she was doing investigative 21 

reporter training, you believe? 22 

A I believe so. 23 

Q Okay.  And she has a 1.2% salary increase, correct?  If 24 

you look at her for 2005? 25 
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A Yes. 1 

Q Okay.  And the reason she was given less than 1.5% was 2 

because she then reached her salary cap, right? 3 

A I don’t know. 4 

Q Okay.  And if you look down to people that scored 4.0 and 5 

above, that starts near the bottom of the sheet with Nick 6 

Masuda.  If you go down that list, you see that these people in 7 

the salary increase, they were eligible for up to a 2.0% salary 8 

increase, correct? 9 

A Yes. 10 

Q Thank you.  And with respect to -- if you go to the next 11 

page, which is marked page 2 by hand, Tom Jacobs, he didn’t 12 

receive a salary increase.  That was because he was salary 13 

capped, isn’t it?  He had exceeded his salary cap, right? 14 

A I believe so. 15 

Q And Scott Hadley, he also got -- he got less than a 2%.  16 

That was because he was just reaching his salary cap for that 17 

position, right? 18 

A I don’t remember. 19 

Q What’s the salary cap for a reporter now? 20 

 JUDGE ANDERSON:  Now or back then? 21 

 MR. WYLLIE:  Well, now.  22 

A I don’t know. 23 

Q Do you know what the salary cap was back then? 24 

A No. 25 
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Q All right.  Now, the wage increases that are discussed on 1 

this sheet in the 2005 salary increase column, now, these were 2 

effective on January 2nd, 2005.  Can you tell that by looking at 3 

the other sheet?  I mean, maybe Nora Wallace as an example.  4 

Another sheet I’m referring to, of course, is -- I’m sorry, is 5 

GC 38 and NLRB stamped page 80 is where Nora Wallace’s 6 

information is. 7 

A Okay, I see it. 8 

Q Okay.  So, does that tell you that the information on GC 9 

132 and the salary -- 2005 salary increase column that those 10 

salary increases were -- they were effective January 2nd, 2005?  11 

Isn’t that right? 12 

A They should correspond. 13 

Q Right, okay.  Thank you.  Okay, if you could now turn back 14 

to 132, GC 132, and go to the page that’s marked 4 in 15 

handwriting on the bottom.  And that’s a similar spreadsheet. 16 

A Okay, I’m there. 17 

Q Okay.  Are you there? 18 

A Yes, I am. 19 

Q Thank you.  And I think it’s the sixth column over -- no, 20 

sorry, ninth column over, 2006 Salary Percentage.  Do you see 21 

that column? 22 

A Yes, I do. 23 

Q Okay.  That indicates the percentage salary -- or salary 24 

increase that each person in the newsroom received effective 25 
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December 18th, 2005, right? 1 

A It should. 2 

Q If you want to look for Nora Wallace, she is -- as an  3 

example -- where is she?  She is on -- this one’s alphabetical, 4 

so she’s on page 5, the next page near the top. 5 

A Yes, they correspond. 6 

Q They correspond?  Okay.  And in -- for the 2006 salary 7 

increase, looking at this chart, you can tell that the 8 

employees that received between a 3.0 and 3.9 were eligible for 9 

up to a 1.4% increase.  Is that right? 10 

A Yes. 11 

Q And the employees that scored 4.0 and above, they could 12 

get up to a 2.4% salary increase, right? 13 

A Yes. 14 

Q Now, with respect to the matter of wage increases, the 15 

News Press did not give employees in the newsroom wage 16 

increases based on 2006 performance, did they?  So, anywhere 17 

near the end of 2006 or the beginning of 2007? 18 

A The News Press did not give any employee raises. 19 

Q Okay.  But that includes the news department.  And the 20 

News Press did not announce to its employees that it had stop 21 

awarding merit increases, did it?  22 

 MR. KELLEY:  Vague, as to announcing. 23 

 JUDGE ANDERSON:  Do you know of any -- recall any 24 

communications to employees dealing with that subject? 25 
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 WITNESS:  There was nothing in writing. 1 

 MR. WYLLIE:  Okay. 2 

Q Was there anything orally that you’re aware of where the 3 

News Press communicated to its employees that it has ceased the 4 

practice of giving annual increases? 5 

 MR. KELLEY:  Misstates the evidence that the News Press 6 

has ceased forever. 7 

 JUDGE ANDERSON:  Any communications of any kind respecting 8 

that year’s wages, I guess? 9 

 WITNESS:  Supervisors met individually with employees. 10 

Q Are you aware of what they said? 11 

A No. 12 

Q Okay. 13 

 JUDGE ANDERSON:  Did you give them instructions as to what 14 

to tell these employees? 15 

 WITNESS:  More or less. 16 

 JUDGE ANDERSON:  What did you tell them to tell the 17 

employees?  Sorry obviously. 18 

 WITNESS:  Yes, that was one thing.  Review the performance 19 

review and make sure to address that there will not be any 20 

increases paid this year. 21 

Q How is it that you told supervisors that?  Did you do that 22 

in writing? 23 

A No. 24 

Q The News Press did not give employees in the newsroom 25 
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merit wage increases based on their 2008 performance, did it? 1 

A No. 2 

Q And it did not do it for 2007 performance either, did it? 3 

A It did not pay it to anybody, any employees. 4 

Q All right, but that included the newsroom? 5 

A That’s correct. 6 

 MR. WYLLIE:  I’d like to mark for identification GC 134.  7 

This is a one-page document.  It’s called Note from the Human 8 

Resources Deparment from Yolanda. 9 

(General Counsel Exhibit 134 marked for identification) 10 

Q Take a moment and look at that document please.  Do you 11 

recognize that document? 12 

A Yes, I do. 13 

Q Did you send that our to supervisors and management -- or 14 

supervisors about meeting with their employees on performance 15 

reviews? 16 

A Yes. 17 

Q Okay.   18 

 MR. WYLLIE:  All right, I’d like to offer that into 19 

evidence. 20 

 JUDGE ANDERSON:  Charging Party? 21 

 MR. GOTTLIEB:  No objection. 22 

 JUDGE ANDERSON:  Respondent? 23 

 MR. KELLEY:  No objection. 24 

 JUDGE ANDERSON:  Received, General Counsel’s 134. 25 
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A I believe so. 1 

Q Okay.  After he resigned, you spoke to him on the 2 

telephone, did you not? 3 

A Yes. 4 

Q And that conversation -- this took place sometime about 5 

late August of 2008.  Is that right? 6 

A I think so. 7 

Q Okay.  In that conversation, you asked Mr. Dorfman about 8 

making arrangements to come to pick up his personal items from 9 

his desk, did he not -- did you not? 10 

A I believe so, yes. 11 

Q Okay.  And in that conversation, didn’t Mr. Dorfman relay 12 

to you that he had had another employee, Dennis Moran, pick up 13 

his personal things for him? 14 

A Yes, he did. 15 

Q Okay.  And in your conversation, neither you nor Mr. 16 

Dorfman mentioned anything about proprietary information, did 17 

you? 18 

A I didn’t ask him about any proprietary information. 19 

Q Okay.  And you never asked Mr. Moran, did you, whether or 20 

not he’d taken any materials from Mr. Dorfman’s desk?  Did you? 21 

A No, I did not. 22 

Q All right.  You never asked Mr. Dorfman if Mr. Moran had 23 

taken any proprietary information from Mr. Dorfman’s desk, did 24 

you? 25 
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A GC 38, I’ve got it. 1 

Q Thank you.  Turning to the second page in that exhibit 2 

where the spreadsheet begins, did you help prepare the 3 

information that is now in that sheet? 4 

A I ran a report, yes. 5 

Q Okay.  Is it fair to say that for the years 2000 through 6 

2005 a substantial number of newsroom employees received 7 

increases every year they worked at the News Press? 8 

A Yes, some of them did.  Yes. 9 

Q Okay.  For example, Nora Wallace, did she get a raise 10 

every year from 2000 to 2005? 11 

A Yes, it appears so. 12 

Q Marilyn McMahon, she’s on the next page. 13 

A Yes. 14 

Q Tom Dewalt, whose entry starts on the bottom of that same 15 

page? 16 

A It looks like he did. 17 

Q Do you have any reason to believe he did not? 18 

A No, the dates were just off, yes, he did. 19 

Q Lara Milton?  She’s on the next page. 20 

A Yes, she did. 21 

Q Okay.  And Maria Zate?  For every year she worked, she’d 22 

get a raise from 2001, in her case, when she started, through 23 

2005? 24 

A Yes. 25 
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Q Anna Davison? 1 

A Yes. 2 

Q Starshine Roshell?  She’s on page 85, NLRB 85. 3 

A Yes. 4 

Q Camilla Cohee, on the same page? 5 

A Yes. 6 

Q Joshua Molina, bottom of that page? 7 

A Yes. 8 

Q James Traphagan, same page near the bottom? 9 

 MR. KELLEY:  Your Honor, I mean, the document speaks for 10 

itself. 11 

 JUDGE ANDERSON:  Why shouldn’t the document be found to 12 

speak for itself, Counsel?  13 

 MR. GOTTLIEB:  Well, I just want to make sure she -- that 14 

there was no other interpretation of this document.  So, that’s 15 

fine, I’ll move on. 16 

 JUDGE ANDERSON:  Very well. 17 

 MR. KELLEY:  Thank you, Your Honor. 18 

 MR. GOTTLIEB:  Thank you.  19 

Q Now, I believe you testified and answered to some of Mr. 20 

Wyllie’s questions that with respect to performance for year 21 

2006, you orally told supervisors to tell employees that there 22 

were not going to be any raises for that year?  Is that 23 

correct? 24 

A Yes. 25 
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arguably relevant as to what the supervisors are telling the 1 

employees.  And so, it may not even be offered for the truth of 2 

the matter, but that --  3 

Are you offering it for the truth of the matter that this 4 

is management policy that is being expressed?  Or are you 5 

saying this is just -- this mid-level manager -- or you may or 6 

may not dispute that.  I don’t think it is the objection.  What 7 

is the basis of your offer? 8 

 MS. SILVERMAN:  I would offer for both. 9 

 JUDGE ANDERSON:  Anything you can get. 10 

 MR. CAPPELLO:  Hence my objection. 11 

 JUDGE ANDERSON:  I’ll hear the answer and then I’ll tell 12 

you how I’m going to take it, Counsel.  It doesn’t ever mean --  13 

 MR. CAPPELLO:  I know. 14 

 JUDGE ANDERSON:  -- when I take it I’m going to 15 

necessarily credit it.  The question is admissibility, not a 16 

description of wait at this point.  Go ahead. 17 

 MS. SILVERMAN:  Okay. 18 

Q Ms. Burns, what do you recall being said during this 19 

meeting with Mr. Todd? 20 

A I recall that he said that anyone who received less than a 21 

3 on his or her performance evaluation would not receive either 22 

a wage increase or a bonus. 23 

 JUDGE ANDERSON:  All right.  I’ll -- I’ll -- I haven’t 24 

definitively established in the evidence Mr. Todd’s standing.  25 
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JUDGE ANDERSON:  All right.  Or you can have a standing 1 

objection as to the 2001 being remote as you will. 2 

MR. CAPPELLO:  All right.  Thank you. 3 

JUDGE ANDERSON:  So the objection’s overruled.  You have a 4 

question pending.  Do you recall the question, Ms. Burns? 5 

WITNESS:  No. 6 

MS. SILVERMAN:  I’ll re-ask. 7 

Q What did you discuss with Mr. Rose? 8 

A We went over the -- he went over the evaluation that he 9 

had given me and the remarks about my strengths and weaknesses.  10 

And we discussed the coming year. 11 

Q And how long did that meeting last? 12 

A About half an hour. 13 

Q You testified that you also spoke with Mr. Chavarria about 14 

this performance evaluation, correct? 15 

A Yes. 16 

Q Did you speak with Mr. Chavarria before or after you spoke 17 

with Mr. Rose? 18 

A After. 19 

Q And where did you meet with Mr. Chavarria? 20 

A In his office on the second floor in the newsroom. 21 

Q When did you meet with Mr. Chavarria? 22 

A Also mid-December of 2001. 23 

Q What did you discuss with Mr. Chavarria during this 24 

meeting? 25 
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A I complained about my overall score, that it was too low.  1 

And I also complained about the -- specifically about the score 2 

I received under Deadline Pressure, no. 5, which is the second 3 

to last page.   4 

Q Okay.  And is that page 6 --  5 

A Yes. 6 

Q -- on GC 148?  Yes?  Okay.  And did Mr. Chavarria respond 7 

when you complained? 8 

A Yes. 9 

Q And what did he say? 10 

A He changed the grade upward and revised my overall grade 11 

upward. 12 

Q Did this affect -- did this change in your score, have any 13 

effect? 14 

A Yes. 15 

Q And what effect did it have? 16 

A It increased my wage and bonus that year. 17 

Q Was anyone else present for this meeting? 18 

A No. 19 

Q And how long did the meeting last? 20 

A 15 minutes. 21 

Q Okay.  I’m done with that exhibit, Ms. Burns.  Thank you.  22 

Actually, can I ask you one last question about this document?  23 

On page -- page 7 of GC 148, there’s handwriting on the last 24 

line.  Is that your handwriting? 25 
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Q And do you recall what Michael Todd’s position was at the 1 

time you spoke with him about this evaluation? 2 

A Assistant city editor. 3 

Q When did you meet with Mr. Todd? 4 

A In mid-December of 2004. 5 

Q Where did you meet? 6 

A In the conference room on the second floor of the News 7 

Press. 8 

Q Was anybody else present? 9 

A No. 10 

Q What did you discuss during this meeting? 11 

 MR. CAPPELLO:  Same objection as I earlier made with 12 

regards to Mr. Todd and his lack of the ability to bind the 13 

News Press as our managerial agent, Your Honor. 14 

 JUDGE ANDERSON:  All right.  The evidence, at least so 15 

far, again establishes the rule -- the role of the lower-level 16 

supervisors in dealing with employees respecting this, and I’ll 17 

hear it for that basis. 18 

 MS. SILVERMAN:  Thank you, Your Honor. 19 

Q What did you discuss during this meeting with Mr. Todd? 20 

A We discussed my work in the past years, strengths and 21 

weaknesses, and we discussed what he would like to see for the 22 

coming year and what I wanted to do in the coming year. 23 

Q Did you voice any concerns during this meeting? 24 

A Yes. 25 
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Q What did you -- what concerns did you voice? 1 

A I voiced a concern that in no. 5, Communication, I had 2 

received an unfair grade. 3 

Q And when you say no. 5, are you referring to page 1 of GC 4 

152, almost the bottom of the page, “5. Communication?” 5 

A Yes. 6 

Q Did Mr. Todd respond when you voiced this concern? 7 

A Yes. 8 

Q What did he say? 9 

A He agreed that it had been an unfair grade. 10 

Q How did this meeting end? 11 

A He said that he would speak to Jane Hucse, the city 12 

editor. 13 

Q In terms of the hierarchy, was Ms. Hucse Mr. Todd’s 14 

superior? 15 

A Yes. 16 

Q How long did this meeting last with Mr. Todd? 17 

A Half an hour. 18 

Q Did anything happen with respect to your performance 19 

evaluation of 2004 after this meeting with Mr. Todd? 20 

A Yes. 21 

Q What? 22 

A My grade in the evaluation on no. 5 under “Communication” 23 

was changed to 3.5, and my overall grade increased to 3.7. 24 

Q How did you find out that your score in communication and 25 
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your overall score had been raised? 1 

A I received an email from Jane Hucse. 2 

Q Do you still have a copy of that email? 3 

A No.  I’d like to correct something I said earlier. 4 

 JUDGE ANDERSON:  Go ahead. 5 

WITNESS:  This is the corrected evaluation. 6 

JUDGE ANDERSON:  Now, when you say, this, you’re speaking 7 

of General Counsel’s 152, the number? 8 

 WITNESS:  Yes.  So this date of December 14th was not the 9 

original evaluation.  It is the corrected evaluation. 10 

Q So on the original evaluation that you reviewed with Mr. 11 

Todd was, what?  Was your rating in communication different 12 

from the 3.5 on --  13 

A Yes. 14 

Q -- GC 152? 15 

A Yes, it was lower. 16 

 JUDGE ANDERSON:  So there came a time when you physically 17 

received this, the 152? 18 

 WITNESS:  Yes. 19 

 JUDGE ANDERSON:  Correct?  Was it about then or about the 20 

date that it beared? 21 

 WITNESS:  Yes. 22 

 MR. CAPPELLO:  I’m not clear, Your Honor, do we have this 23 

other one that --  24 

 JUDGE ANDERSON:  Do you have the original, ma’am? 25 
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taking over the paper. 1 

A Correct. 2 

Q So now, Ms. Burns, do you recall stating on TV on June 3 

21st, 2001 that, “I would never have believed that the newsroom 4 

where I work for 21 years so proudly would collapse and fall 5 

victim to a publisher who has no respect for its own workers or 6 

for the freedom of the press?” 7 

A That was not in 2001. 8 

Q I’m sorry, did I say 2001? 9 

A You did. 10 

Q I misspoke, it’s 2007. 11 

A Yes. 12 

Q Thank you for your correction.  You made that statement, 13 

didn’t you? 14 

A Yes. 15 

Q And you also stated in that same television report, 16 

“Without a contract it would be impossible to report the news 17 

fairly for a newspaper where the publisher was accustomed to 18 

using her paper to smear her enemies and carry favor with her 19 

friends.”  You made that statement, didn’t you, ma’am? 20 

A Yes. 21 

Q In a letter dated February 2nd, 2007, you recall writing, 22 

“More than 30 journalists have been forced out or fired from 23 

the News Press since early July when McCaw began attacking her 24 

staff and mixing opinion and news.”   25 
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we’ll go off the record, make an informed -- take the time that 1 

you need to make an informed estimate of how much time you need 2 

and we will meet that.  And in saying that, if you think you 3 

need -- we’ll have to see how this works out, but you’ve all 4 

got lots of chips.  I believe in you.  If you say you need an 5 

hour and 15 minutes, we’re going to go home because I’m not 6 

going to sit here and watch you think or wait for you in the 7 

other room and come out at 5:00 and then say, “Let’s go home.”  8 

We can go home now. 9 

 MR. CAPPELLO:  Of course. 10 

 JUDGE ANDERSON:  But I know you -- none of you will abuse 11 

that process because it’s not in your nature.  We’ll stand in 12 

recess until you come up with an estimate, Counselor. 13 

(Off the record) 14 

 JUDGE ANDERSON:  Counsel? 15 

 MR. CAPPELLO:  Yes, Your Honor.  I’d like to complete my 16 

examination of Ms. Burns.  I’ve had an opportunity to review 17 

the Jencks affadavits and the material that’s been given to us. 18 

Q BY MR. CAPPELLO:  Ms. Burns, I was asking you about when 19 

Joe Cole became the publisher in the -- and do you recall you 20 

testified in this case about a meeting that you had with Mr. 21 

Cole?  Is that right? 22 

A Yes. 23 

Q And do you recall what year that was? 24 

A I believe it was soon after Wendy McCaw purchased the 25 

JDA1456

USCA Case #15-1074      Document #1647660            Filed: 11/23/2016      Page 69 of 370

lpalmerin
Typewritten Text
[

lpalmerin
Typewritten Text
]



                                            

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

325

 

paper and it would’ve been either late 2000 or early 2001. 1 

Q Okay.  Now, in your Jencks affadavit --  2 

 MR. CAPPELLO:  And how would you like me to use this, Your 3 

Honor?  Show it to the witness?  It’s the only copy I have. 4 

 JUDGE ANDERSON:  Go ahead, you’re welcome to show it to 5 

the witness. 6 

 MR. CAPPELLO:  Then I need to approach.  May I approach? 7 

 JUDGE ANDERSON:  You may. 8 

Q This is an affadavit that you signed --  9 

 MS. SILVERMAN:  Counsel, which affadavit are you referring 10 

to? 11 

 MR. CAPPELLO:  I’m referring to the one dated 6/10/08, 12 

signed by Melinda Burns, five pages. 13 

Q Is that your signature, ma’am? 14 

A Yes. 15 

Q Okay.  Now, when you read this affadavit, do you believe 16 

it to be accurate? 17 

A Yes. 18 

Q And I have read the affadavit, ma’am, and I don’t see any 19 

reference to Joe Cole’s name here at all.  I do see, however, 20 

that you say you recall sometime after McCaw bought the paper 21 

in October 2000, “employees, including me, were told that 22 

raises and bonuses would be tied to evaluations.”  You say, “I 23 

can’t recall who said this,” right? 24 

A Yes. 25 
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A We were never told about a daily -- a one story per day 1 

requirement. 2 

Q Okay, thank you. 3 

 MS. SILVERMAN:  I have nothing further. 4 

 JUDGE ANDERSON:  Charging Party? 5 

 MR. GOTTLIEB:  Can I have a moment? 6 

 JUDGE ANDERSON:  Yes, you may. 7 

 MR. GOTTLIEB:  Thank you. 8 

 COURT REPORTER:  Off the record, Your Honor? 9 

 JUDGE ANDERSON:  Please. 10 

(Off the record) 11 

 JUDGE ANDERSON:  There’s a possibility I omitted to 12 

receive Respondent’s 841 as now comprising the coversheet and I 13 

guess the action sheet.  It is receive in that form with the 14 

agreement of the parties as to form. 15 

(Respondent Exhibit 841 received into evidence) 16 

 JUDGE ANDERSON:  Charging Party, questions of the witness? 17 

MR. GOTTLIEB:  I have no questions. 18 

JUDGE ANDERSON:  Respondent? 19 

 MR. CAPPELLO:  No. 20 

 JUDGE ANDERSON:  Thank you very much for your testimony. 21 

 WITNESS:  Is there something else I could clarify? 22 

 JUDGE ANDERSON:  Yes, but again it’s not -- it’s changed 23 

something you’ve already given that you’ve reevaluated.  Go 24 

ahead, it’s not a reason to argue further or -- go ahead.  25 
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A No. 1 

Q Do you remember whether or not Frank Newton was supplied 2 

by Top Echelon? 3 

A No. 4 

Q Okay.  Could you please direct your attention -- hold on, 5 

let me check to see if this is -- this part is in yet.  Could 6 

you please direct your attention to GC 103?  It’s at Bates 7 

Stamp 200. 8 

A Okay. 9 

Q Okay.  And then the final page of that is GC 203 -- NLRB 10 

203. 11 

A Yes, sir. 12 

Q Okay.  Do you recognize the names of the people on this 13 

list? 14 

 JUDGE ANDERSON:  You’re taking him to the last page of the 15 

exhibit? 16 

 MR. WYLLIE:  Yes, I’m sorry, 203. 17 

A Yes, I do. 18 

Q All right.  And all of these people were working in the 19 

news department and they were part of the unit as of the end of 20 

December of 2008.  Is that not true?  Well, actually, hold on, 21 

with the exception of Kathy Pauls and James Zoltak. 22 

A And I’m sorry, what is your question again? 23 

Q That the people on this list with the exception of Kathy 24 

Pauls and James Zoltak, these were the unit employees at the 25 
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end of December of 2008.  Isn’t that true? 1 

A It appears so, yes. 2 

Q Okay.  Can you think of any other employees in the unit at 3 

that time that are not reflected on this list? 4 

A Not off the top of my head, no. 5 

Q Okay.  So is it -- isn’t it true that at the time this 6 

letter was sent and this attachment was given to the Union -- 7 

and that was on December 19th, 2008, there were only 16 8 

employees left in the unit? 9 

A Well, since I didn’t generate this list, I would have to 10 

go back and look at who was employed on December 19th of 2008. 11 

Q Okay.  Do you have any reason to believe that this list is 12 

incorrect? 13 

A I don’t have any reason to believe that. 14 

Q Okay.  Okay, I’m going to ask you at this point to turn 15 

back -- I apologize, back to GC 40, and again, that’s Bates 16 

Stamp 90 to 93, which is the second page of GC 40. 17 

A All right. 18 

Q Going down this list, you said you recognize each of the 19 

nine names of people on this list, right? 20 

A Yes. 21 

Q All of them worked in the newsroom.  Isn’t that a fact? 22 

A Yes. 23 

Q And each of these -- each of these individuals had a desk 24 

in the newsroom.  Isn’t that true? 25 
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But the rest, as to correspondence, I understand that and 1 

I will join with you in concealing the fact that lawyers are 2 

sometimes long-winded.  We’ll keep it from the clients and from 3 

the spectators as well.  But they are received. 4 

MR. GOTTLIEB:  Your Honor, I just want to clarify, I don’t 5 

believe I did object.  6 

JUDGE ANDERSON:  All right. 7 

MR. GOTTLIEB:  And I --  8 

JUDGE ANDERSON:  But you garumphed, I think, Counsel. 9 

MR. GOTTLIEB:  Entirely possible.  10 

JUDGE ANDERSON:  Now we turn to -- and you know, I do 11 

this.  I’m irrepressible.  I mix levity in and as somebody who 12 

has to be deferred to, you always laugh because you’re 13 

reasonable people.  I do take the work seriously and to the 14 

extent that you think that my levity is diminishing the 15 

importance of the proceeding or the respect that I hold for the 16 

bar, I apologize.   17 

But I must tell you, I’ve tried to control in times past 18 

and it just raises my blood pressure without changing my 19 

conduct.  I guess I am what I am too. 20 

Okay.  Let’s turn to a matter that I said we would raise.  21 

Let me get in the right order of things here.  This is the 22 

Respondent’s motion, the trial brief, prosecutorial abuse of 23 

discretion.  This arises in the context of discussions 24 

respecting what is relevant for this proceeding to evaluate 25 
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Press employee, was he? 1 

A He was not. 2 

Q He was not?  He was a stringer or freelancer, right? 3 

A Freelancer. 4 

Q A freelancer?  And in addition to the investigative 5 

reporting that you talked about that sometimes appeared in his 6 

column, he also did some local crime stories that we’ve looked 7 

at as well.  Isn’t that true? 8 

A Yes. 9 

Q Now, before May 2008 when Mr. Eringer began contributing 10 

to the News Press, the News Press had not used a freelancer to 11 

do investigative reporting, had it? 12 

A Well, we used freelancers for all sorts of things. 13 

Q With respect to investigative reporting, had the News 14 

Press used a freelancer to investigative reporting, to your 15 

knowledge? 16 

A Not to my knowledge. 17 

Q Not to your knowledge?  And to your knowledge, the News 18 

Press has never used, prior to Mr. Eringer, freelance employee 19 

-- a freelance reporter to do local crime reporting.  Isn’t 20 

that a fact? 21 

A No. 22 

Q All right.  Who has the News Press used to do local crime 23 

reporting as a freelancer --  24 

A We’ve used --  25 
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Q Did freelancers write stories that appeared in the sports 1 

section? 2 

A Yes. 3 

Q Life section? 4 

A Yes. 5 

Q Food section? 6 

A Yes. 7 

Q Is it accurate to say that freelancers contribute stories 8 

to this day and have in your entire career at the News Press do 9 

every section of the News Press? 10 

A Yes. 11 

Q What about temporary employees, same question? 12 

A As far as I recall, yes. 13 

Q Let’s talk about Mr. Eringer a little bit.  I think on his 14 

-- on the one article, he was referred to as “The 15 

Investigator.”  Do you remember that? 16 

A Yes. 17 

Q Let’s find his document. 18 

 MR. WYLLIE:  I think it was 213. 19 

 MR. PLOSA:  Not the press release. 20 

 MR. WYLLIE:  Right, it’s 213. 21 

Q Let’s look at 213, specifically page three, the itallics 22 

at the end of the story. 23 

A Yes. 24 

Q Where it says if you have a story idea for The 25 
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resignation. 1 

A That is correct. 2 

 JUDGE ANDERSON:  What number does it bear, Counsel? 3 

 MR. ZINSER:  Respondent’s Exhibit 843 I would like to mark 4 

for identification and show the witness. 5 

Q BY MR. ZINSER:  Mr. Hadly, I’ve handed you a one-page 6 

document addressed to Travis Armstrong, Publisher Santa Barbara 7 

News-Press from Scott Hadly.  Just take a minute to look at 8 

that and let us know whether that is a copy of your letter of 9 

resignation. 10 

A It looks like the same letter that I wrote to Travis when 11 

I left. 12 

(Respondent’s Exhibit No. 843, marked for identification). 13 

Q And you recall that as the text that you wrote? 14 

A I’m just looking through it, but it looks like it’s the 15 

same one, yes. 16 

 JUDGE ANDERSON:  Well, take the time to read it all 17 

through and then let us know, sir. 18 

A BY THE WITNESS:  I can’t tell you if it’s exactly that 19 

same, but it sure does look like what I wrote, yes. 20 

Q It would be fair to say that you resigned in protest? 21 

A Yes, I did. 22 

Q And you disagreed with a content decision of the owner of 23 

the paper? 24 

A That’s correct. 25 
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letter in mind, Your Honor, but there are -– the boycotting -– 1 

there were separate boycotting instances coinciding with the 2 

bargaining dates and at the bargaining table.  There will be 3 

some witness testimony, Your Honor, that at the bargaining 4 

table essentially the union said, hey, accept our proposals and 5 

we’ll call off the dogs.  That my paraphrasing but you’ll –- 6 

 JUDGE ANDERSON:  Every time the union wants a 50¢ an hour 7 

raise –- I’ll strike you until you die.  We’ll break you and 8 

you’ll die alone in the dark, however, for 50¢ -- 9 

 MR. KELLEY:  Right. 10 

 JUDGE ANDERSON:  We have hay loads to assign you. 11 

  MR. KELLEY:  Well, it wasn’t 50¢ in this –- its ethics.  12 

It’s ethics, it’s just cause and it’s arbitration. 13 

 JUDGE ANDERSON:  But, Counsel, those standards follow 14 

proper –- not proper by the nature of the proposal. 15 

 MR. KELLEY:  Understood. 16 

 JUDGE ANDERSON:  The fact that a union not only proposed 17 

it but said I’ve got 1,000 dogs, to use your metaphor, doesn’t 18 

aid or detract from that. 19 

 MR. KELLEY:  Right. 20 

 JUDGE ANDERSON:  So, if we’re talking about the 21 

legability of the boycott, the question here is what evidence 22 

and remember the bargaining table, you can –- 23 

 MR. KELLEY:  Sure. 24 

 JUDGE ANDERSON:  That’s yours.  That’s everybody’s.  25 
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Q Do you work at the Santa Barbara News Press located at 1 

715 –- Street in Santa Barbara, California? 2 

A Yes. 3 

Q When did you begin working there? 4 

A April of 2007. 5 

Q Are you still working at the News Press? 6 

A No. 7 

Q When did you last work for the News Press? 8 

A January the 7th of 2009. 9 

Q Did you resign? 10 

A No. 11 

Q What happened? 12 

A I was laid off. 13 

Q What job title did you hold at the Santa Barbara News 14 

Press? 15 

A I was a Columnist and Broadcaster. 16 

Q Who was your Supervisor while you were at Santa Barbara 17 

News Press? 18 

A Scott Steepleton, the Associate Editor and I dealt mostly 19 

there with Arthur Von Wiesenberger, who is the Co-Publisher. 20 

Q And what hours did you work when you were employed by 21 

Santa Barbara News Press? 22 

A Well, they varied because of the column, depending on 23 

what the events were but more than often than not I worked 50, 24 

60 hours a week. 25 

JDA1466

USCA Case #15-1074      Document #1647660            Filed: 11/23/2016      Page 79 of 370

lpalmerin
Typewritten Text
[

lpalmerin
Typewritten Text
]



                                                          

Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, Kansas 66203 
(913)422-5198 

887

Q And what happened when you arrived at work that day? 1 

A I had been there two hours. 2 

 MR. PLOSA:  Objection.  Hearsay what happened.  3 

Foundation. 4 

 JUDGE ANDERSON:  Well, it’s somebody who’s under 5 

contention in the Complaint.  He’s entitled to –- 6 

 MR. PLOSA:  It’s also vague. 7 

 JUDGE ANDERSON:  I’m sorry.  Go ahead. 8 

 MR. PLOSA:  It’s also vague, what happened. 9 

 JUDGE ANDERSON:  I take it to be what happened first, but 10 

she’ll stop and we’ll see. 11 

 MR. PLOSA:  That’s the question I had -– General Counsel 12 

to ask it that way. 13 

 MS. SILVERMAN:  I asked what happened when you arrived to 14 

work that day? 15 

 JUDGE ANDERSON:  I’ll take the question. 16 

 Do you recall where you were in your answer, sir? 17 

 THE WITNESS:  Yes.  I’d been in the office two hours.  I 18 

just got back from London the night before after my Christmas 19 

holiday and about two hours into the day of January the 7th Don 20 

Katich, who was the sort of head honcho there came into my 21 

office and shut the door and sat down, and told me:  Richard, 22 

we are eliminating your column forthwith because of cost 23 

cutting. 24 

Q BY MS. SILVERMAN:  Do you know what Don Katich’s title 25 
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is? 1 

A Well, I believe he’s sort of head of News.  I don’t know 2 

what exactly what his title is, but he’s sort of the head man 3 

when it comes to the editorial part of the Newspaper. 4 

Q And what time was this conversation with Mr. Katich? 5 

A It was about 10:00, 10:15. 6 

Q In the morning? 7 

A In the morning. 8 

Q And you testified that he said that they were eliminating 9 

your column? 10 

A Yes. 11 

Q Okay.  Did he say anything else about eliminating your 12 

column? 13 

A Well, he basically said it was because of cost cutting 14 

and then went on to explain that it was in general but 15 

obviously the economy had impacted enormously with newspapers 16 

and magazines across the country, and that it was nothing to do 17 

with the column but merely a cost-cutting measure, which I 18 

understood. 19 

Q Did you respond? 20 

A I said I was surprised because I knew the column, 21 

according to what I was informed by the -– was popular but I 22 

said I understood in the current climate and I then asked, do I 23 

have to leave immediately and he said, no.  He said, take what 24 

time you need. 25 
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Q Okay and then what happened? 1 

A Well, we then arranged that I would –- he gave me a check 2 

of around $600.00, which was a final payment and then we 3 

arranged that I would vacate the office completely by Friday, 4 

two days later. 5 

Q How long did this meeting last? 6 

A It lasted about 10 minutes, 15 minutes. 7 

Q Was anyone other than you and Mr. Katich present for this 8 

meeting? 9 

A No, just the two of us. 10 

Q During this meeting did Mr. Katich say anything about 11 

getting out the business of writing a gossip column? 12 

A No, not at all.  Not at all.  It was just basically 13 

eliminating the column because of cost cutting, and I remember 14 

that because it’s seared in my mind because eliminating, it’s 15 

sort of gives the idea that it’s some sci-fi.  But I understood 16 

the reason behind it because obviously you have so many papers 17 

impacted and shutting.  So, I fully understood the 18 

circumstances. 19 

Q After this conversation that you just testified about 20 

with Mr. Katich on January 7 did you have any other 21 

communications with him? 22 

A Yes, I did. 23 

Q When was your next communication with Mr. Katich? 24 

A It was about a week later I got an email. 25 
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Q And at what email address did you receive an email? 1 

A I got it at home.  That was richardmineards@ -- .net but 2 

I now have a new email at verizon.net. 3 

Q Do you have a copy of the email that Mr. Katich sent to 4 

you? 5 

A No, I don’t. 6 

Q Did you respond to his email? 7 

A Yes, I did. 8 

Q How? 9 

A Well, the email just said basically, call me and I called 10 

him and spoke to him in his office. 11 

Q Did you come to speak to Mr. Katich? 12 

A Yes, I did. 13 

Q And how did you know it was Mr. Katich that you were 14 

speaking to? 15 

A I recognized his voice. 16 

Q Who said what during this conversation? 17 

A Well, he asked if I’d be willing to do the column on a 18 

freelance basis and suggested that we have lunch. 19 

Q And did you set up a lunch? 20 

A Indeed we did. 21 

Q And what did you discuss? 22 

A Well, we had lunch the following day, which I think was 23 

January the 15th, the Wednesday of the following week. 24 

Q Okay.  Let me stop you one second.  Did you set up a 25 
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lunch during this phone call? 1 

A Yes, we did. 2 

Q Did you decide where you would meet? 3 

A Yes. 4 

Q How long did this phone conversation last? 5 

A It was probably just five minutes.  It was very just 6 

short and organizing the lunch. 7 

Q And did you come to meet for lunch? 8 

A Indeed, the following day. 9 

Q Do you recall what date that was? 10 

A It was the Wednesday.  It was January the 15th. 11 

Q And what time did you meet Mr. Katich? 12 

A It was about noon. 13 

Q Where did you meet? 14 

A At a restaurant, Petit Valentien, which is -– just off 15 

State Street. 16 

Q Is that in Santa Barbara? 17 

A Yes, it is. 18 

Q And who was present for this lunch? 19 

A Just myself and Don Katich. 20 

Q Did you discuss Santa Barbara News Press during this 21 

lunch? 22 

A Yes, we did. 23 

Q What did you discuss? 24 

A Well, he wanted to have the column under a freelance 25 
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basis and asked if I would be willing to do that. 1 

Q Did you respond? 2 

A Yes, I said I’d certainly consider it. 3 

Q What else did you discuss during this lunch? 4 

A Well, we -– he talked about monies and I said, well.  We 5 

came up with a figure of about $600.00 for the column and he 6 

said he’d get back to me on it, you know, basically as to 7 

whether we could get -– whatever and that was basically the end 8 

of the conversation. 9 

Q With respect to the $600.00, was that each week that you 10 

would be –- 11 

A Yes.  That was just for the column itself in that initial 12 

discussion with him at lunch. 13 

Q Was there any discussion about personality profiles 14 

during this lunch? 15 

A No, not at all. 16 

Q How long did this lunch last? 17 

A About an hour, an hour and a-half. 18 

Q And, Mr. Mineards, how did the lunch end? 19 

A Well, it was very amicable and he said basically he’d 20 

talk to the powers that be and get back to me on it. 21 

Q After this lunch that you just described with Mr. Katich 22 

did you communicate with Mr. Katich again? 23 

A Yes, I did. 24 

Q When? 25 
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A Well, just a few days later because we -– I can’t 1 

remember the sequence but we certainly talked on the telephone 2 

and he said –- 3 

Q Who called who? 4 

A I believe it was Don Katich that called me. 5 

Q And you don’t recall what the date was –- 6 

A I don’t, but it was literally within a day or two because 7 

of the sequence of events, so –- 8 

Q So, a day or two after the lunch? 9 

A A day or two after the lunch, yes. 10 

Q And how did this conversation on the phone start with Mr. 11 

Katich? 12 

A Well, he said that he’d spoken and they were agreeable to 13 

a fee of around that amount, $600.00, but on top of the column 14 

they wanted personality profiles, which I generally called 15 

Living -- similar to the size of the column, which was at the 16 

stage a full half-page of the broad sheet, so about 1,500 17 

words.   18 

 So, the total output that they would want would be 1,500 19 

words or thereabouts for the column and then 1,500 words for 20 

each profile, although he did say that they would be willing to 21 

have a shorter column and that -– he said basically that they’d 22 

like it to be more people oriented rather than event oriented. 23 

Q And did you respond? 24 

A Yes, I did.  I said that I thought that the -– I’d love 25 
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to do the column but I thought that the additional two 1 

profiles, which obviously had an awful lot of research and are 2 

quite lengthy given the size of the column, I thought that was 3 

just too much for the money.  And it involved a lot more work 4 

than the money they were offering.  So, I –- 5 

Q Did you communicate that to Mr. Katich? 6 

A Yes, I did.  Yes. 7 

Q And then did he respond to that? 8 

A Yes, he did.  He basically said –- because I said one of 9 

my main concerns was that I’d lost my medical benefits and he 10 

said he’d see what they could do, that they might throw those 11 

in as well.  And I said to let me know because in the meantime, 12 

in the interim, I’d received a call from Jim Buckley, who is 13 

the Editor and Publisher of the Montecito Journal offering to 14 

take my column there. 15 

Q And did he respond? 16 

A Yes.  He said he’d get back to me and I said well, would 17 

you get to me within 24 hours?  And then so I had to make a 18 

decision with Buckley’s and I don’t want to keep them hanging 19 

and 24 hours later I had no response. 20 

Q How long did this phone conversation last? 21 

A It lasted about 10 minutes, I think 15 minutes. 22 

Q Did you hear from Mr. Katich within the next 24 hours? 23 

A No, I didn’t. 24 

Q Did you have any communications with Mr. Katich after 25 
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this phone call that you just described? 1 

A I think I sent him an email saying, sorry we couldn’t 2 

come to an agreement.  I wished them the best of luck and t hen 3 

about a few days later I saw him in the street and he said 4 

basically the same thing, sorry we couldn’t come to an 5 

agreement and wished me the very best of luck at the Journal.  6 

And I let the Journal know that I will accept their offer to 7 

continue doing the column there. 8 

Q You testified that Mr. Katich had made a reference to you 9 

writing personality profiles. 10 

A Exactly, yes. 11 

Q During your employment with Santa Barbara News Press had 12 

you written any personality profiles? 13 

A No. 14 

Q During your employment with Santa Barbara News Press –- 15 

A Well, can I just clarify that because each year I was 16 

asked to do write-ups on people who received the News Press 17 

Achievement Award and that was an annual event where worthy’s 18 

in the city are given an award by the New Press for their civic 19 

duties and charity.   20 

 So, I did that just as an annual thing for the past two 21 

years until my layoff, sort of short pieces on the recipients 22 

but I didn’t do any personality profiles on a regular basis. 23 

Q During your employment with Santa Barbara News Press did 24 

you have any discussions with any Supervisors or Managers about 25 

JDA1475

USCA Case #15-1074      Document #1647660            Filed: 11/23/2016      Page 88 of 370

lpalmerin
Typewritten Text
[

lpalmerin
Typewritten Text
]



                                                          

Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, Kansas 66203 
(913)422-5198 

975

very clearly. 1 

Q Okay. 2 

 JUDGE ANDERSON:  Do you want the date or do you want –- 3 

 MR. WYLLIE:  No –- 4 

Q BY MR. WYLLIE:  How long before your trip to --    5 

A I think it was two weeks before my flight left. 6 

Q Okay.  So, this is about the beginning of August? 7 

A Yeah, August 1st or 2nd. 8 

Q All right and at the time that you were there for your 9 

last day did you anticipate returning to the News Press to 10 

work? 11 

A No. 12 

Q Okay.  Did you do anything with the personal belongings 13 

on your desk? 14 

A Yes, I stayed late that night after we put the Paper to 15 

bed and filled a couple of boxes with personal knickknacks from 16 

my desk and pulled my Jeep –- or pulled my car up to the 17 

loading dock there so I didn’t have to carry it too much and 18 

loaded up the car. 19 

Q All right.  Now, after you tendered your resignation from 20 

Beijing did you have any contact with any Managers or 21 

Supervisors at the News Press? 22 

A Yes, with Yolanda Apodaca once I returned. 23 

Q Okay.  So, this is –- 24 

 JUDGE ANDERSON:  How did you go –- what was the means of 25 
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carrying the message from Beijing to -- 1 

 THE WITNESS:  I emailed Mr. Armstrong.  I believe Mr. 2 

Steepleton was cc’d and Ms. Apodaca with the resignation 3 

letter.  I know her response, though, so -- 4 

Q BY MR. WYLLIE:  Thank you and then when you returned back 5 

to California from China -– when did you return? 6 

A August 25th, around there, 24th, 25th.  7 

Q Okay and so, how far after your return did you speak with 8 

Ms. Apodaca? 9 

A Probably a couple of days after. 10 

Q All right and do you remember if you spoke with her in 11 

person or was it a phone call? 12 

A A phone call to start out with. 13 

Q All right.  In your telephone conversation who initiated 14 

the call? 15 

A She did. 16 

Q Okay and how is it that you knew you were speaking with 17 

Ms. Apodaca? 18 

A How is it that I knew I was speaking with her? 19 

Q Did you recognize her voice? 20 

A Yeah. 21 

Q And in the conversation that you had with Ms. Apodaca, 22 

playing that tape recorder, what’s your best recollection of 23 

who said what? 24 

A She said I have –- there’s something you need to sign as 25 
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far as -– I think it was about my last paycheck, something I 1 

needed to sign along those lines and then also she asked if I 2 

needed any personal items from my desk. 3 

Q Did you respond to her question about the personal items? 4 

A Yes. 5 

Q What did you say? 6 

A I said, no, I already asked Dennis Moran to grab some 7 

stuff from my desk and don’t worry about it. 8 

Q Okay and did she say anything else to you at that time? 9 

A No. 10 

Q When you were speaking to Ms. Apodaca about your 11 

belongings did you state at any time that Mr. Moran had taken 12 

any proprietary information or New Press property from your 13 

desk? 14 

A Define proprietary information.  I mean –- 15 

 JUDGE ANDERSON:  Well, the question is not what he did.  16 

It’s what you said he did.  Did you say anything about what he 17 

had done? 18 

 THE WITNESS:  I said that he had grabbed some stuff from 19 

my desk for me. 20 

 JUDGE ANDERSON:  Not that he would but that he had? 21 

 THE WITNESS:  That he had. 22 

Q BY MR. WYLLIE:  Okay and did Ms. Apodaca ask you whether 23 

or not Mr. Moran had taken any proprietary information or News 24 

Press property or did she use words to that effect? 25 
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A No. 1 

 JUDGE ANDERSON:  Did she ask if you’d taken anything in 2 

particular? 3 

 THE WITNESS:  Nothing in particular, she didn’t ask. 4 

Q BY MR. WYLLIE:  Okay.  Now, was it true that Dennis Moran 5 

had picked up things from your desk for you? 6 

A No. 7 

Q Was it true that Dennis Moran gave you anything from your 8 

desk? 9 

A No. 10 

Q Why did you tell Ms. Apodaca that? 11 

A I didn’t want Yolanda to know or find out that I had 12 

planned on leaving well before this Beijing trip.  Ms. Apodaca 13 

hired me and put some faith in me and I sort of didn’t want to 14 

end on those sort of bitter terms. 15 

 JUDGE ANDERSON:  Let me ask you, you testified to filling 16 

up, I think you said, a box with some stuff. 17 

 THE WITNESS:  Yeah. 18 

 JUDGE ANDERSON:  What was left after you filled up the 19 

box, nothing, some stuff? 20 

 THE WITNESS:  There was some stuff.  There was items in 21 

that desk from two employees before. 22 

 JUDGE ANDERSON:  Well, all right -– but in terms of your 23 

stuff? 24 

 THE WITNESS:  I’m sure there pens and pencils left. 25 
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Q The paper, not the management?  But the management owned 1 

the paper -- one of the publishers owned the paper, Ms. McCaw, 2 

right? 3 

A Sure.   4 

Q Okay.  And you had bad feelings towards Ms. McCaw? 5 

A I guess towards her actions. 6 

Q Had you ever met her before? 7 

A I think once.  I’d only seen her in person once in my 8 

life. 9 

Q Okay.  She never did anything to you personally, did she? 10 

A No. 11 

Q Or your father or your family? 12 

A I can’t speak for him, but I’m assuming no. 13 

Q Okay.  So, what you didn’t like was the fact Ms. McCaw was 14 

taking a strong stand against the Union, right? 15 

A That’s not true. 16 

Q And Ms. McCaw was trying to protect the content of her own 17 

paper, correct? 18 

A Not true. 19 

Q Well, you certainly were familiar with the fact, were you 20 

not -- let me ask it differently.  You’ve read the employee 21 

handbook, correct? 22 

A Not page to page. 23 

Q All right.  Let me show you the handbook.  It’s Exhibit 24 

125 in the binder there under GC.  So, look for GC, go to 125.  25 
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And if you go to page 37 --  1 

(Long pause) 2 

Q Okay?  Do you remember this letter that’s in the handbook, 3 

December 5th, 2006?   4 

 MR. CAPPELLO:  Could you put that up and highlight the 5 

first paragraph please? 6 

A I don’t remember it in particular. 7 

Q Okay.  Do you see it’s in the handbook, though, don’t you? 8 

A Yes. 9 

Q Okay.  And it says in the first paragraph, second 10 

sentence, “As the owner of the business, it is commonsense that 11 

I have the right to significant input into the content of the 12 

product that we produce.  For anyone to suggest otherwise is 13 

just plain wrong.”  You knew that was the paper’s position, 14 

didn’t you? 15 

A Yes. 16 

Q She goes on to say in the second paragraph, last sentence, 17 

“The decision of content, pages of the newspaper, is solely 18 

that of management.  Union or no Union, that’s not going to 19 

change.”  You remember that’s the position of the paper too, 20 

right? 21 

A Yes. 22 

Q So, you were unofficially decided by yourself and Mr. 23 

Dvorak to be the head of the news --  24 

A I believe --  25 
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5th, somebody could simply check to see that the News Press 1 

covered the event days later, after this big hullabaloo about 2 

the fact that nobody was there and it was -- failed to cover it 3 

and it was an important event.  You could’ve simply done that.  4 

Mr. Wyllie could’ve done that.  I did it. 5 

MR. CAPPELLO:  I take that back, one of my people did it, 6 

Your Honor.  7 

Q That could’ve been before you -- did you -- you could’ve 8 

done that, right? 9 

A Could’ve. 10 

Q Sure.  Now, I want to discuss with you briefly before I 11 

sit down this lie that you claim you told about making up the 12 

story of Dennis Moran clearing out your desk, right?  As I 13 

recall you telling the judge yesterday, you said late at night 14 

when no one was around, you backed your car up to the News 15 

Press and emptied your desk of your personal items.  Is that 16 

what you told him?  Right? 17 

A Right. 18 

Q And when you go to the News Press building, there was a 19 

security guard there.  Is that right? 20 

A Yes. 21 

Q And you have to check in with that security guard? 22 

A No, not as an employee. 23 

Q Do you remember -- did you go in the front entrance or the 24 

back entrance? 25 
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A The front entrance -- or the -- well, which entrance are 1 

you -- the De La guerra Plaza as the front and the --  2 

Q The side entrance where the security guard sits. 3 

A Right, yeah, I went in that one. 4 

Q That’s where you went?  And do you remember what date it 5 

was? 6 

A My last day there? 7 

Q The date that you went to clear out --  8 

A No, I don’t recall specifically. 9 

Q Approximately when would that be? 10 

A In that first week of August. 11 

Q Okay.  Certainly before you got on the plane, right?  We 12 

know that much. 13 

A Yeah. 14 

Q Right? 15 

A I would say that. 16 

Q And sometime in the first week of August -- was it a 17 

weekday or a weekend? 18 

A Don’t recall. 19 

Q And do you remember who the security guard was that was 20 

there? 21 

A Yes, I don’t know his name, but I remember who he was. 22 

Q Would you describe him?  Caucasian, Latino, Black? 23 

A Latino, tall, probably 6 foot, 3, slicked back hair. 24 

Q Okay. 25 
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A Nice guy. 1 

Q Good guy?  And did he see you bring your box out? 2 

A Um hum. 3 

Q He did? 4 

 JUDGE ANDERSON:  You have to answer yes or no. 5 

A Yes, sorry. 6 

Q Did you tell him what you were doing? 7 

A I don’t recall exactly. 8 

Q All right.  Now, you had a variety of personal items on 9 

your desk, didn’t you? 10 

A Yes. 11 

Q Why don’t you describe what some of those items were? 12 

 JUDGE ANDERSON:  That he took out?  Is that what you’d 13 

like? 14 

 MR. CAPPELLO:  Yes. 15 

A Well, one thing that sports reporters have is sort of a 16 

battle of who has the most trinkets.  I had a Raiders foam 17 

finger and then two mini Kings hockey sticks and then a Hot 18 

Shot basketball game.  Gosh, I had --  19 

Q Pictures of your dogs? 20 

A Yeah, pictures of my dogs. 21 

Q A lamp? 22 

A A lamp. 23 

Q Okay.  Now, reporters have notebooks, don’t they? 24 

A Yes. 25 
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Q Those are the notebooks that you take your stories down 1 

on? 2 

A Um hum. 3 

Q Correct?  And those notebooks are kept in your desk, 4 

aren’t they? 5 

A Actually, my notebooks, I usually always had with me 6 

whether it was to or from home.   7 

Q Okay. 8 

A I mean, old notebooks would be in my desk, yeah. 9 

Q All right.  And you had current notebooks with you when 10 

you were in Beijing? 11 

A Yes. 12 

Q And did you have any of the notebooks -- the older 13 

notebooks were in your desk? 14 

A Some of them probably were. 15 

Q Okay.  And where’s your Rolodex kept?  I’d asked you 16 

earlier through the Judge --  17 

 MR. CAPPELLO:  Thank you, Your Honor. 18 

Q -- about a Rolodex.  Did you have a Rolodex? 19 

A No. 20 

Q A file with the telephone numbers, stuff like that?  What 21 

did you use for telephone numbers? 22 

A I had a -- we all -- I think everybody in the sports 23 

department had a sheet that had names of the athletic directors 24 

and the coaches. 25 

JDA1485

USCA Case #15-1074      Document #1647660            Filed: 11/23/2016      Page 98 of 370

lpalmerin
Typewritten Text
[

lpalmerin
Typewritten Text
]



                                            

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

1054

 

Q What about your sources, people that you’d called to get 1 

special information from? 2 

A No, I didn’t have that.  Usually I would ask Mr. Patton, 3 

who did have a Rolodex or Mr. Zant when he was there because 4 

they had --  5 

Q All right.  And the sheet that you claimed the people at 6 

the sports department had, where was that? 7 

A Where was it stored? 8 

Q Yeah. 9 

A Digitally? 10 

Q No, the hard copy. 11 

A Oh, I don’t know.  It went between home and the office 12 

with me. 13 

Q Now, when you cleared your desk this night that you’re 14 

talking about, did you clear all the items of the top of the 15 

desk? 16 

A No. 17 

Q Okay.  What did you leave on the top of the desk? 18 

A Don’t recall, a bunch of papers. 19 

Q Did you clear all the items that were inside the desk? 20 

A No. 21 

Q And it’s your testimony that you never told Moran to clean 22 

out your desk? 23 

A Correct. 24 

Q Right?  Now, I’m going to ask a question that you may not 25 
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A Yes. 1 

Q Remember that? 2 

A Yes. 3 

Q That was not authorized by Mr. Steepleton, was it? 4 

A No. 5 

Q Or by any management at the News Press, correct? 6 

A Correct. 7 

Q The last cleanup item is, our office asked you a series of 8 

questions that were answered by your father in an email.  Did 9 

you go over those answers that your father gave us? 10 

A Yes. 11 

Q And were those answers what your answers would be? 12 

A Yes, he sent a couple of corrections after the initial 13 

one. 14 

Q But whatever your father wrote to us, we can rely on as 15 

those would be your answers? 16 

A Yes. 17 

 MR. CAPPELLO:  I have nothing further, Your Honor. 18 

 JUDGE ANDERSON:  Counsel, before the --  19 

 MR. CAPPELLO:  I’m sorry. 20 

 JUDGE ANDERSON:  Go ahead. 21 

 MR. CAPPELLO:  I’m sorry.  I’ve got some documents to move 22 

in evidence.   23 

 JUDGE ANDERSON:  That’s what I was going to ask you about. 24 

 MR. CAPPELLO:  Thank you.  Well, I offered 892 and I think 25 
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there was an objection to it.  That’s the Who Is? website.  Was 1 

there? 2 

 MR. WYLLIE:  I don’t remember it being offered. 3 

 MR. CAPPELLO:  All right, it’s being offered. 4 

 MR. WYLLIE:  Objection, hearsay and foundation. 5 

 JUDGE ANDERSON:  Well, let’s --  6 

 MR. CAPPELLO:  Well, the website’s -- I’m sorry. 7 

 JUDGE ANDERSON:  Let’s get past that for a moment.  I’m 8 

always looking for finesse, sometimes the king is on the other 9 

side.  Was there a factual dispute in the -- my memory is 10 

Counsel -- the consequences may be in dispute but the 11 

registration date was not in dispute and that’s all you’d be 12 

offering the document for. 13 

 MR. CAPPELLO:  Accurate. 14 

 JUDGE ANDERSON:  Do you dispute the date, Counsel, or do 15 

you contemplate a dispute? 16 

 MR. WYLLIE:  No, I do not. 17 

 MR. GOTTLIEB:  No. 18 

 JUDGE ANDERSON:  All right.  So if the dispute’s not in --  19 

 MR. CAPPELLO:  It’s insignificant. 20 

 JUDGE ANDERSON:  All right.  So I’ll consider it 21 

withdrawn. 22 

 MR. CAPPELLO:  160A is the resignation email.  I didn’t 23 

offer that. 24 

 MR. WYLLIE:  160A, no objection. 25 
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MR. CAPPELLO:  Thank you.  Nothing further, Your Honor. 1 

JUDGE ANDERSON:  Didn’t -- 908 came in by stipulation.  2 

Did we -- Mr. Sullivan, are there any --  3 

COURT REPORTER:  May I, Your Honor? 4 

JUDGE ANDERSON:  Yes. 5 

COURT REPORTER:  149 is not received. 6 

JUDGE ANDERSON:  That’s the discharge letter of a 7 

different individual.  It was -- are you going to link that up 8 

through a different witness, Counsel? 9 

MR. CAPPELLO:  Yes. 10 

JUDGE ANDERSON:  All right.  So that’s deliberately done.  11 

All right.  And --  12 

COURT REPORTER:  I have 912 not received and I don’t have 13 

any copies of that. 14 

MR. CAPPELLO:  We’re not offering it. 15 

JUDGE ANDERSON:  Very well, it’s not offered. 16 

COURT REPORTER:  Not offered?  And 160 is not received.  17 

160 and 160A, I only had 160. 18 

MR. CAPPELLO:  160 was rejected on a foundation argument, 19 

unless Counsel wants to reconsider that foundation argument, 20 

Your Honor. 21 

MR. WYLLIE:  No. 22 

JUDGE ANDERSON:  No?  Well, then you’re put to your proof, 23 

Counsel, on 160.  But not 160A, that’s in.  All right.  That 24 

covers those.  Your witness, General Counsel. 25 
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MR. WYLLIE:  May I have a moment off the record, 1 

gentlemen? 2 

 JUDGE ANDERSON:  Would you like enough for us to all have 3 

a break, or do you want us all to sit here and watch you? 4 

 MR. WYLLIE:  I’d like everybody to sit here and watch me -5 

-  6 

 JUDGE ANDERSON:  Very well. 7 

 MR. WYLLIE:  -- because it really will be a moment. 8 

 JUDGE ANDERSON:  We’ll be off the record. 9 

(Off the record) 10 

 JUDGE ANDERSON:  General Counsel, questions of the 11 

witness?   12 

 MR. WYLLIE:  General Counsel has nothing further. 13 

 JUDGE ANDERSON:  Charging Party? 14 

 MR. GOTTLIEB:  Nothing, Your Honor. 15 

 JUDGE ANDERSON:  Thank you for your testimony. 16 

 WITNESS:  Thank you. 17 

 JUDGE ANDERSON:  I’m told all witnesses can keep their 18 

bottle of water.  Perhaps that’s a sports souvenir.  I’ll leave 19 

that for your interpretation.  Thanks. 20 

 MR. GOTTLIEB:  Is the witness excused, Your Honor? 21 

 MR. CAPPELLO:  Is he under subpoena?  We can’t release the 22 

witness, Your Honor.  The only reason I think we would need to 23 

call him back is if Mr. Dorfman’s, the father’s, emails to us 24 

are objected to on the grounds of foundation or something.  I 25 
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may need to call him or Mr. Dorfman, himself, back. 1 

 JUDGE ANDERSON:  Can that potential dispute be resolved in 2 

an off-the-record discussion amongst Counsel?  In other words -3 

-  4 

 MR. WYLLIE:  It possibly could, but I’ve never seen these 5 

emails.  I have no idea what they say. 6 

 MR. CAPPELLO:  So until -- we’ll hold him under subpoena 7 

until we hear --  8 

 JUDGE ANDERSON:  But you don’t want him sitting in the 9 

backroom. 10 

 MR. CAPPELLO:  No, no. 11 

 JUDGE ANDERSON:  He’s a local --  12 

 MR. CAPPELLO:  He’s got a letter of agreement with us. 13 

 JUDGE ANDERSON:  All right.  That remains --  14 

 MR. WYLLIE:  I’ll be a block away. 15 

 JUDGE ANDERSON:  Well, all right. 16 

 MR. G. DORFMAN:  Thank you, Your Honor. 17 

 JUDGE ANDERSON:  You’re welcome.  Let’s take a five-minute 18 

break and then we’re going to -- well, let me stop before we go 19 

off the record.  I intend, unless there’s an objection, when we 20 

come back not to start immediately with a witness but to deal 21 

with the filings of Charging Party yesterday, which is ALJ 5, I 22 

believe.  That’s -- we’ll take a five-minute break and then 23 

that’s what we’ll take up. 24 

(Off the record) 25 
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Q BY MR. CAPPELLO:  Or a practice.  Was there a practice at 1 

the News-Press that reporters had to produce daily articles? 2 

A There was not any mandatory requirement or policy. 3 

Q Now, ma’am, in 2005, you were evaluated.  And I’m going to 4 

show you your evaluation, 778. 5 

 JUDGE ANDERSON:  Let’s be off the record. 6 

(Off the record). 7 

 Back on the record.  Go ahead, Counsel. 8 

Q BY MR. CAPPELLO:  Ma’am, would you go to page two under 9 

productivity/volume of work?   10 

A Yes. 11 

Q You’re familiar with this document, aren’t you? 12 

A Yes. 13 

Q This was your review that year, wasn’t it, in 2005? 14 

A My review for 2005, correct. 15 

(Respondent’s Exhibit No. 778, marked for identification). 16 

Q All right.  In 2005, the News-Press noted in your review 17 

under productivity/volume of work, Dawn did a prodigious amount 18 

of work during the Jackson investigation and trial.  She filed 19 

a steady stream of daily and weekend stories and regularly 20 

scoped the competition.  Do you recall that, ma’am? 21 

A Yes, I do. 22 

Q All right.  So now Nora Wallace, is she a member of your 23 

unit? 24 

A Yes. 25 

JDA1492

USCA Case #15-1074      Document #1647660            Filed: 11/23/2016      Page 105 of 370

lpalmerin
Typewritten Text
[

lpalmerin
Typewritten Text
]



       

Argie Reporting Service 
5900 Nieman Road - Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

1343

done so that I can do other things in the evening as opposed to 1 

preparing for my trial. 2 

 JUDGE ANDERSON:  You mean all those other clients want 3 

your attention? 4 

 MR. ZINSER:  Yes. 5 

 JUDGE ANDERSON:  How flattering for you.  General Counsel, 6 

would you call your next witness? 7 

 MS. SILVERMAN:  We’d like to call Marilyn McMahon. 8 

Whereupon, 9 

MARILYN MCMAHON 10 

having been duly sworn, was called as a witness herein and was 11 

examined and testified as follows: 12 

 JUDGE ANDERSON:  Please be seated.  The water is there for 13 

your use as you feel appropriate. 14 

 THE WITNESS:  Thank you.   15 

 JUDGE ANDERSON:  If you will please give us your full name 16 

and spell your last name. 17 

 THE WITNESS:  Marilyn McMahon.  I’ve been talking so much.  18 

Marilyn McMahon.  My last name is spelled M-c-M-a-h-o-n. 19 

 JUDGE ANDERSON:  Thank you very much.  General Counsel. 20 

DIRECT EXAMINATION 21 

Q BY MS. SILVERMAN:  Good afternoon.  Are you employed 22 

currently? 23 

A Yes. 24 

Q Where are you employed? 25 
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A Santa Barbara News-Press. 1 

Q When did you start working for the Santa Barbara News-2 

Press? 3 

A Full time I began in December of 1977. 4 

Q And what is your current position at Santa Barbara News-5 

Press? 6 

A I am a staff writer in the Life section. 7 

Q What is the Life section? 8 

A The Life section is the section that features good news.  9 

It’s stories about people, places, trends.  Not about rapes, 10 

robberies and murders. 11 

Q Who is your current supervisor? 12 

A Charlotte Boechler. 13 

Q And what’s her title? 14 

A Assistant Life Editor. 15 

Q What is your currently hourly rate? 16 

A It’s $25.0422 one-hundredth. 17 

Q Would you please describe your duties in your position as 18 

a staff writer in the Life section? 19 

A Well, my primary duties are to write feature stories, 20 

again about -- I specialize in writing profiles about 21 

interesting people in the community.  But then again also about 22 

trends.  For example, I just wrote a story about high school 23 

students finding novel ways to invite dates for the prom.  But 24 

I also do what is called -- I also compile what is called the 25 
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performance? 1 

A No. 2 

Q Since 2000, have you met with supervisors to discuss past 3 

performance evaluations? 4 

A Since -- could you repeat that? 5 

Q Since 2000, have you met with supervisors at Santa Barbara 6 

News-Press to discuss past performance evaluations? 7 

A Yes. 8 

Q What time of year did you meet with supervisors to discuss 9 

these past performance evaluations? 10 

A It would either be in December of that year or January the 11 

following year. 12 

 MS. SILVERMAN:  We’re handing the witness a document 13 

marked for identification as General Counsel’s 164.  It’s a 14 

one-page document. 15 

Q BY MS. SILVERMAN:  Can you take a look at this and let us 16 

know when you’re done?  Have you seen this before? 17 

A Yes. 18 

Q What is it? 19 

A It’s a memorandum from Andrea Andrade of the Human 20 

Resources Department at the News-Press asking me to -- do you 21 

want me to go on and explain what she wants in the memo?  It’s 22 

dated May 5th, 2008.  Asking me to come to HR to sign my 23 

performance review. 24 

(General Counsel’s Exhibit No. 164, marked for identification). 25 
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(General Counsel’s Exhibit No. 165, received into evidence). 1 

 MS. SILVERMAN:  Thank you. 2 

Q BY MS. SILVERMAN:  Turning now to 2008.  Prior to March 3 

24th, 2009, did you see a copy of an evaluation of your 2008 4 

performance? 5 

A No. 6 

Q Prior to March 24th, 2009, did you meet with any 7 

supervisors to discuss an evaluation of your 2008 performance? 8 

A No. 9 

Q Drawing your attention to December of 2008, did you attend 10 

any staff meetings? 11 

A Yes. 12 

Q When? 13 

A December 3rd, 2008. 14 

Q And where did that meeting take place? 15 

A In the second floor conference room at the Santa Barbara 16 

News-Press. 17 

 MR. KELLEY:  Your Honor, vague as to meetings.  General 18 

Counsel and the witness appear to be on the same page, but I’m 19 

not. 20 

 JUDGE ANDERSON:  Well, it was a staff meeting at the 21 

location indicated on 12/3 by the witness’ testimony.  You’re 22 

concerned about the topic? 23 

 MR. KELLEY:  No, no.  The question was meetings, and the 24 

response was a singular meeting, so hence my confusion. 25 
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 JUDGE ANDERSON:  I may have missed that.  Do you want more 1 

than one meeting? 2 

 MS. SILVERMAN:  I’m only going to ask her -- well, I’m 3 

only asking her about this meeting. 4 

 JUDGE ANDERSON:  Well, very well.  Proceed. 5 

Q BY MS. SILVERMAN:  What time was the meeting on December 6 

3rd, 2008? 7 

A At 3:00 p.m. 8 

Q Were any supervisors present? 9 

A Yes. 10 

Q Who? 11 

A Don Katich, Scott Steepleton, Charlotte Boechler, Rafael 12 

Maldonado, and Kari Bradford.  That’s as far as I recall. 13 

Q Who is Don Katich? 14 

A Don Katich is Director of News Operations for the Santa 15 

Barbara News-Press. 16 

 JUDGE ANDERSON:  And was at that time, Madam? 17 

 THE WITNESS:  Yes. 18 

Q BY MS. SILVERMAN:  And at that time, who was Scott 19 

Steepleton? 20 

A He was Associate Editor. 21 

Q And Charlotte Boechler? 22 

A Assistant Life Editor. 23 

Q And Rafael Maldonado? 24 

A Photo Editor. 25 
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Q And Kari Bradford? 1 

A Scene Editor. 2 

Q How many people other than these individuals you named 3 

were present for the meeting? 4 

A I would say approximately 25. 5 

Q And other than the supervisors you’ve just described, who 6 

was present for this meeting? 7 

A All of the staff people in the newsroom.  The reporters, 8 

the photographers, copy editors, the graphic designer.  In 9 

other words, nobody from advertising or the business section of 10 

the paper. 11 

Q How did the meeting start? 12 

A Mr. Katich presided at the meeting, and he talked about -- 13 

he began it by talking about the dire straights of the 14 

newspaper industry and that the News-Press had to work harder 15 

than ever to keep its readers and that one of the ways he 16 

wanted to do that was to make sure that we had as much local 17 

news as possible.  He wanted everybody to write one story a day 18 

so that we didn’t have to run house ads, which are ads -- 19 

 MR. KELLEY:  Your Honor, I’m just going to object that I 20 

think this may be nonresponsive.  Calls for a narrative.  And 21 

since there is an allegation in the complaint and she’s 22 

relaying a specific conversation, I’d like to get the language 23 

as specific as possible about who said what to whom. 24 

 JUDGE ANDERSON:  All right.  Although she was asked who 25 
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spoke first and this is a staff meeting, I think you’re giving 1 

a speech, but avoid narrative examinations, Counselor. 2 

 Was that all in his opening remarks before he had a 3 

question thrown to him or anything? 4 

 THE WITNESS:  Yes. 5 

 JUDGE ANDERSON:  All right.  My favorite question, 6 

although it’s technical, what happened next? 7 

 MR. KELLEY:  Right. 8 

 JUDGE ANDERSON:  Or what did he say next? 9 

Q BY MS. SILVERMAN:  What did Mr. Katich say next? 10 

A Do you want me to repeat what I -- 11 

 JUDGE ANDERSON:  No.  I don’t think there’s any need for 12 

that, Madam, unless you would like it. 13 

Q BY MS. SILVERMAN:  No. 14 

A Okay.  He also said that artificial barriers would be 15 

removed from, you know -- in other words, computer sites that 16 

had been blocked, that he hoped to get rid of them. 17 

 JUDGE ANDERSON:  Blocks?  He hoped to get rid of the 18 

blocks, not the computer sites? 19 

 THE WITNESS:  Yes. 20 

 JUDGE ANDERSON:  All right. 21 

Q BY MS. SILVERMAN:  Do you recall any discussion of the 22 

Valley Voice? 23 

A Yes. 24 

Q What do you recall? 25 
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A He said that the Valley Voice -- 1 

 MR. KELLEY:  Leading. 2 

 JUDGE ANDERSON:  The intermediate question is do you 3 

remember anything else he said?  And if she says no, then 4 

leading is permissible.  But she may come out on her own.  Test 5 

it. 6 

Q BY MS. SILVERMAN:  Do you recall anything else at this 7 

meeting? 8 

A Yes.  He said that the Valley Voice would be discontinued 9 

and also the Goleta -- no, it’s Valley Living and Goleta Valley 10 

Voice would be discontinued. 11 

Q Did Mr. Katich say anything else during this meeting? 12 

A He also said that everything that was said at the meeting 13 

was proprietary. 14 

Q Did Mr. Katich say anything else? 15 

A He turned the meeting -- he asked Mr. Steepleton to say a 16 

few words. 17 

Q Did Mr. Steepleton say anything? 18 

A Yes.  He reiterated what Mr. Katich had said about making 19 

the Santa Barbara News-Press the best newspaper.  He spoke very 20 

briefly. 21 

Q Do you recall Mr. Katich saying anything else during this 22 

meeting? 23 

A He asked for questions. 24 

Q Okay. 25 
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A He asked if any of those of us attending if we had 1 

questions. 2 

Q And did anyone ask questions during this meeting? 3 

A Yes. 4 

Q Who? 5 

A Quite a few of those present.  I don’t remember exactly 6 

the number, but I do remember -- do you want me to tell 7 

specifically of one that I do remember? 8 

Q Yes.  Who do you specifically recall speaking? 9 

A Okay.  One of the first to ask a question was DeWitt 10 

Smith, who was a copy editor.  She told about -- 11 

 MR. KELLEY:  Hearsay. 12 

 JUDGE ANDERSON:  Well, there’s no agency theory, but I 13 

think she’s entitled to bring out what was said in the meeting.  14 

A question is likely to have elicited a statement.  So it’s -- 15 

the fact of the questioning doesn’t necessarily mean the truth 16 

of the matter.  But I’ll hear the entirety of the meeting. 17 

 MS. SILVERMAN:  Thank you. 18 

A BY THE WITNESS:  Do I continue now? 19 

Q Yes. 20 

A Okay.  I guess she expressed the fact that she was pleased 21 

to hear that artificial barriers would be removed because she 22 

told about the difficulty of having to find out the exact 23 

spelling of the space shuttle Endeavor and how much trouble she 24 

had to go through to find the correct spelling of that. 25 
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Q Did Mr. Katich respond? 1 

A I don’t remember. 2 

Q Do you recall if Mr. Katich said anything else about 3 

proprietary information during the meeting? 4 

 MR. KELLEY:  Leading. 5 

 JUDGE ANDERSON:  It is leading, but I think the witness 6 

has testified to what she could recall, and in such 7 

circumstances, leading questions are permissible.  Does it 8 

bring anything to mind, Madam? 9 

 THE WITNESS:  No.  I just remember that he said that it 10 

was proprietary, and he may have also said to explain it, that 11 

nothing that was said in the room should stay there.  We 12 

weren’t to discuss it. 13 

Q BY MS. SILVERMAN:  How did the meeting end? 14 

A There were no more questions. 15 

Q And how long did this meeting last? 16 

A An hour. 17 

Q After you testified during this meeting that Mr. Katich 18 

said people were going to have to produce at least one story a 19 

day, prior to this meeting -- 20 

 MR. KELLEY:  Misstates the testimony. 21 

 MS. SILVERMAN:  I believe that was her testimony. 22 

 JUDGE ANDERSON:  All right.  But that’s a preamble to your 23 

question.  What’s your question? 24 

Q BY MS. SILVERMAN:  Prior to this statement during the 25 
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meeting, did you have any -- I’m sorry.  After this meeting, 1 

did you have any other discussions with any supervisors about 2 

what Mr. Katich said about one article per day? 3 

A No. 4 

Q Prior to this December 3rd, 2008 meeting with Mr. Katich, 5 

were you aware of a requirement that you needed to submit one 6 

story per day? 7 

A No. 8 

 MR. KELLEY:  Assumes facts not in evidence, Your Honor, 9 

that there was some sort of requirement laid down by Mr. 10 

Katich.  I thought it was new. 11 

 JUDGE ANDERSON:  Irrespective of whether the content of 12 

his language, before that time, before the moment of speaking, 13 

before the staff meeting, you had no understanding respecting 14 

the number of articles to write? 15 

 THE WITNESS:  No. 16 

 JUDGE ANDERSON:  Thank you. 17 

Q BY MS. SILVERMAN:  Prior to this December 3rd, 2008 18 

meeting, were you aware of a requirement that you submit a 19 

certain number of stories at all? 20 

A No. 21 

Q Has what was discussed during this December 3rd, 2008 22 

meeting with Mr. Katich about the number of stories changed 23 

your working conditions? 24 

A Yes. 25 
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 MR. KELLEY:  Vague, Your Honor.  Leading.  Calls for 1 

speculation.  Lacks foundation.  Calls for a legal conclusion. 2 

 JUDGE ANDERSON:  Well, let me ask you, General Counsel, 3 

isn’t the test of an 8(a)(5) objective if I tell you my wage 4 

decrease didn’t concern me, does that not make it a violation 5 

to decrease my wages?  Does it matter whether she regards it as 6 

a good or a bad thing?  How is it relevant? 7 

 MS. SILVERMAN:  Can I have a moment? 8 

 JUDGE ANDERSON:  Yes.  My point is I think the change 9 

speaks for itself whether she liked it or not. 10 

 MS. SILVERMAN:  I will withdraw that question and ask a 11 

different question. 12 

 JUDGE ANDERSON:  Very well. 13 

Q BY MS. SILVERMAN:  Have you experienced any change in your 14 

work since December 2008? 15 

 MR. KELLEY:  Irrelevant.  Calls for speculation. 16 

 JUDGE ANDERSON:  After 2008.  That’s an allegation in the 17 

complaint. 18 

 MS. SILVERMAN:  Since December of 2008. 19 

 JUDGE ANDERSON:  And the question is has she experienced 20 

any change?  I’ll hear the answer.  Overruled.  It’s certainly 21 

amorphous, but I take it to be threshold question. 22 

A BY THE WITNESS:  Yes. 23 

Q Okay.  How. 24 

A There’s a been a great deal more pressure to write more 25 
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stories.  Not only for the feature section, but also for the 1 

city desk. 2 

Q Thank you.  Since 2000, did you receive merit wage 3 

increases during your employment at Santa Barbara News-Press? 4 

A Yes. 5 

Q Did you receive a merit wage increase in recognition of 6 

2000 performance? 7 

A Yes. 8 

Q In recognition of 2001 performance? 9 

A Yes. 10 

Q Did you receive a merit wage increase in recognition of 11 

2002 performance? 12 

A Yes. 13 

Q In recognition of 2003 performance? 14 

A Yes. 15 

Q In recognition of 2004 performance? 16 

A Yes. 17 

Q Did you receive a merit wage increase in recognition of 18 

2005 performance? 19 

A No. 20 

Q Did you receive a merit wage increase in recognition of 21 

your 2006 performance? 22 

A No. 23 

Q In recognition of your 2007 performance? 24 

A No. 25 
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Q And in recognition of your 2008 performance? 1 

A No. 2 

Q Has any manager or supervisor at Santa Barbara News-Press 3 

told you that Santa Barbara News-Press would no longer be 4 

giving out merit wage increases? 5 

A No. 6 

 JUDGE ANDERSON:  Through that whole period? 7 

 THE WITNESS:  Yes. 8 

 MS. SILVERMAN:  I have no further questions.  Thank you. 9 

 JUDGE ANDERSON:  Charging Party? 10 

 MR. GOTTLIEB:  Can I have two minutes? 11 

 JUDGE ANDERSON:  Yes.  We’ll take two minutes off the 12 

record. 13 

(Off the record). 14 

 Back on the record. 15 

 MR. GOTTLIEB:  Thank you. 16 

DIRECT EXAMINATION 17 

Q BY MR. GOTTLIEB:  Good afternoon, Ms. McMahon. 18 

A Good afternoon. 19 

Q Ms. McMahon, turn your attention again to the meeting you 20 

testified about with Mr. Katich and assembled others.  Do you 21 

recall whether Mr. Katich, when he especially was making his 22 

opening remarks, was holding something? 23 

A Yes. 24 

Q What was that? 25 
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Q You know Nora Wallace, you know Melinda Burns, correct? 1 

A Oh, yes. 2 

Q Do you know Barklay Brantingham or Barney Brantingham? 3 

A Barney, yes. 4 

Q Now, Ma’am, you don’t consider yourself to be any less 5 

productive than those members of the News-Press, do you? 6 

A No. 7 

Q All right.  Now, Ma’am, you had a 2008 performance review, 8 

correct? 9 

A Correct. 10 

Q Changing topics, Ma’am. 11 

A Pardon? 12 

Q Changing topics. 13 

A Okay. 14 

Q You testified on direct examination that there was a 15 

December 3rd, 2008 meeting, staff meeting, with Mr. Katich where 16 

he made some comments, correct?  17 

A Correct. 18 

Q And I don’t think I ever heard from you how many people 19 

actually attended that meeting. 20 

A I estimated 25. 21 

Q And during that meeting, Mr. Katich told you of the 22 

paper’s intention, told you and the others assembled, of the 23 

paper’s intention to close two sister publications, correct? 24 

A Correct. 25 
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Q The Goleta Valley Voice and the Santa Ynez sister 1 

publication. 2 

A Valley Living. 3 

Q Valley Living. 4 

A Yes. 5 

Q And Mr. Katich also told you that the paper was 6 

restructuring, correct? 7 

A What do you mean by restructuring? 8 

 JUDGE ANDERSON:  Well, do you remember him using that word 9 

at that meeting? 10 

 THE WITNESS:  I don’t remember him using that word. 11 

Q BY MR. KELLEY:  Remember Mr. Katich stating that the 12 

newspaper industry is in dire straights? 13 

A Yes. 14 

Q Do you remember Mr. Katich telling you and the others 15 

assembled that in order to keep the News-Press essentially 16 

going that he wanted to get rid of house ads? 17 

A Correct. 18 

Q And that Mr. Katich told you that the Goleta Valley Voice 19 

and the Santa Ynez Valley Living, they were going to be 20 

discontinued as well, correct? 21 

A Correct. 22 

Q Mr. Katich also told you that the paper was going to be 23 

reorganizing and focusing more on local coverage, correct? 24 

A Correct. 25 
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Q And that one of the things that he wanted from the 1 

reporters was that they produce one story a day. 2 

A Correct. 3 

Q Do you recall at this meeting that after the meeting the 4 

employees clapped? 5 

A Do I recall that the employees clapped? 6 

Q Yes.  Some of them clapped. 7 

A No, I don’t recall that. 8 

Q Did anybody throw a fruit at Mr. Katich during this 9 

meeting? 10 

A I don’t recall.  No. 11 

Q Did anybody shout in protest that Mr. Katich had somehow 12 

imposed a new requirement on the staff? 13 

A Did they shout? 14 

Q Yes.   15 

A No. 16 

Q Did anybody said, Mr. Katich, or words to this effect, 17 

we’ve never had to do one story a day in my entire career?  Did 18 

anybody say anything like that? 19 

A Not that I recall. 20 

Q Did you, Ma’am, did you ask Mr. Katich? 21 

A No. 22 

Q At any time? 23 

A At that meeting? 24 

Q Did you ask Mr. Katich at that meeting? 25 
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A No. 1 

Q Did you ask Mr. Katich after the meeting? 2 

A Actually, that meeting was December 3rd, and I went on 3 

vacation.  That was a Wednesday.  So I worked Wednesday, 4 

Thursday, Friday, and then I was on vacation the rest of 5 

December. 6 

Q Now Mr. Katich was a new member of management, correct, 7 

Ma’am? 8 

A Correct. 9 

Q In fact, he hadn’t been at the News-Press very long at 10 

all, had he, Ma’am? 11 

A Correct. 12 

Q Did you get the impression while attending the meeting 13 

that Mr. Katich was trying to basically rally the troops around 14 

the flag? 15 

A Yes. 16 

Q Did you get the impression that Mr. Katich was trying to 17 

inspire the reporters? 18 

A I guess so. 19 

Q Now I’m going to show you -- 20 

 MR. KELLEY:  Do we have the witness binder up there, GC-21 

125? 22 

 JUDGE ANDERSON:  That’s the handbook? 23 

 MR. KELLEY:  That’s the handbook.  And it should be the 24 

binder to furthest right. 25 
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It’s attenuated here because she testified she had no further 1 

recollection in the direct, and this is redirect, but I think 2 

that is not so logically removed as the question becomes 3 

objectionable.  So you may ask the question.  Please repeat it 4 

loudly. 5 

Q BY MS. SILVERMAN:  So during the December 3rd, 2008 meeting 6 

with Mr. Katich, did Mr. Katich tell you that you could talk to 7 

the Union about what was being discussed in the meeting? 8 

A I don’t recall.  Did Mr. Katich during this meeting tell 9 

you that you could talk to your coworkers about what was 10 

discussed in this meeting? 11 

 MR. KELLEY:  Leading. 12 

 JUDGE ANDERSON:  You have as to this conversation by this 13 

examiner you have a standing objection. 14 

 MR. KELLEY:  Thank you, Your Honor. 15 

A BY THE WITNESS:  I don’t recall. 16 

Q And during this meeting, did Mr. Katich refer you to the 17 

confidentiality policy in the employee handbook? 18 

A No. 19 

 MS. SILVERMAN:  I have nothing further. 20 

 JUDGE ANDERSON:  Charging Party? 21 

 MR. GOTTLIEB:  Thank you, Your Honor. 22 

REDIRECT EXAMINATION 23 

Q BY MR. GOTTLIEB:  Do you recall Mr. Kelley asking you 24 

questions about one of your supervisors in 2001 saying he 25 
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Q Okay.  Do you know if it was after you received this 1 

performance evaluation? 2 

A I assume so, but I don’t remember the exact date. 3 

Q Okay.  Is it your understanding that the 2006 pay increase 4 

that you received was based on your 2005 performance? 5 

A That’s my understanding. 6 

 MR. CAPPELLO:  Objection.  No foundation. 7 

 MR. WYLLIE:  He testified it was his understanding. 8 

 JUDGE ANDERSON:  That’s right.  What’s the basis of your 9 

understanding?  Why do you think that now, sir?  Or then?  Why 10 

did you think it then? 11 

 THE WITNESS:  Well, because it was my understanding that 12 

that’s how pay increases were granted. 13 

 JUDGE ANDERSON:  All right.  What was the basis of that 14 

understanding? 15 

 THE WITNESS:  A memo from the Publisher Cole. 16 

 JUDGE ANDERSON:  Very well. 17 

 MR. WYLLIE:  Thank you. 18 

Q BY MR. WYLLIE:  Mr. Moran, I’d like to show you a document 19 

that’s been marked for identification as GC-145.  This is a 20 

six-page document.  It’s a Santa Barbara News-Press performance 21 

evaluation for Dennis Moran.  There’s a date on the front page 22 

of 12/27/06 and a couple of other dates as well.  Can you 23 

review this document, sir? 24 

A Okay. 25 
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Q Do you recognize this document, Mr. Moran? 1 

A I do.  It’s a performance review from my supervisor in 2 

sports, Barry Punzal. 3 

(General Counsel’s Exhibit No. 145, marked for identification). 4 

Q Do you know who prepared this evaluation? 5 

A Barry Punzal did, the sports editor. 6 

Q Okay.   7 

 MR. WYLLIE:  I’d like to offer GC-145 into evidence. 8 

 MR. GOTTLIEB:  No objection. 9 

 MR. CAPPELLO:  No objection. 10 

 JUDGE ANDERSON:  Received. 11 

(General Counsel’s Exhibit No. 145, received into evidence). 12 

Q BY MR. WYLLIE:  Did Mr. Punzal meet with you to go over 13 

this evaluation? 14 

A Yes, he did. 15 

Q Do you recall when? 16 

A It would have been late 2006 or early 2007.  It looks like 17 

it’s dated January 18th, 2007 at the top here. 18 

Q How long did you meet with Mr. Punzal for? 19 

A It was probably about half an hour. 20 

Q Was anybody else present in that meeting? 21 

A No, just the two of us. 22 

Q What happened during that meeting? 23 

A He went over this and explained his ratings, and we 24 

discussed goals and so forth. 25 
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 THE WITNESS:  I’m sorry.  Yes, I did. 1 

 JUDGE ANDERSON:  And did you remember roughly when you 2 

received it perhaps in relation to the date that it bears? 3 

 THE WITNESS:  Yes.  Only in relation to the date that it 4 

bears would I be able to pinpoint when I received it. 5 

 JUDGE ANDERSON:  All right.  Go ahead.  Pinpoint. 6 

 THE WITNESS:  January 11th, 2008. 7 

 JUDGE ANDERSON:  Did this come by mail or was it delivered 8 

at the workplace? 9 

 THE WITNESS:  I believe both.  I believe it was left at my 10 

desk in an envelope and also mailed to me because there were 11 

several communications of this kind that were delivered to me 12 

in both ways. 13 

(General Counsel’s Exhibit No. 146, marked for identification). 14 

Q Thank you. 15 

 MR. WYLLIE:  I offer 146. 16 

 JUDGE ANDERSON:  Charging Party? 17 

 MR. GOTTLIEB:  No objection. 18 

 JUDGE ANDERSON:  Respondent? 19 

 MR. CAPPELLO:  I’m sorry, Your Honor. 20 

 JUDGE ANDERSON:  Evidentiary tender of General Counsel’s 21 

146. 22 

 MR. CAPPELLO:  No objection. 23 

 JUDGE ANDERSON:  Received. 24 

(General Counsel’s Exhibit No. 146, received into evidence). 25 
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Q BY MR. WYLLIE:  Mr. Moran, directing your attention to the 1 

last paragraph to the language that says please notify your 2 

coworkers Lynn Ward or Dennis Moran, newsroom union reps.  Were 3 

you indeed a newsroom union rep? 4 

A I was. 5 

Q Did you attend any of the bargaining sessions between the 6 

Union and the News-Press to negotiate a collective bargaining 7 

agreement? 8 

A Yes, I attended several. 9 

Q In what capacity did you attend? 10 

A As a member of the negotiating committee. 11 

Q When did you become a member of the committee? 12 

A From its inception when negotiations started in November 13 

of 2007. 14 

Q Who else was on the committee that you remember? 15 

A It was Dawn Hobbs, Melinda Burns, and Lynn Ward.  Tom 16 

Schultz and Karna Hughes were alternates. 17 

Q Okay.  And as of November 2007, were any of the 18 

individuals on the negotiating committee employed by the News-19 

Press currently employed? 20 

A Yes.  Lynn Ward and myself and Karna Hughes, the 21 

alternate. 22 

Q Okay.  And any other individuals, Dawn Hobbs, Melinda 23 

Burns, Tom Schultz, what was their relationship with the News-24 

Press? 25 
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A Well, they had been terminated earlier in 2007. 1 

Q And between say November 2007 and the time of your 2 

discharge in August 2008, about how many bargaining sessions 3 

did you attend? 4 

A More than a dozen.  I would say between 12 and 15. 5 

Q And in that same period of time, how many negotiations, if 6 

you’re aware, did other current employees of the News-Press 7 

attend that were on the negotiating committee? 8 

A Well, Karna Hughes attended one or two.  And Lynn Ward 9 

attended several until she quite the News-Press.  And Nora 10 

Wallace I think attended maybe just one or two.  But up to the 11 

time I was terminated, she might have attended one that I 12 

couldn’t make. 13 

Q Thank you.  I’d like to switch subjects now.  I’d like to 14 

direct your attention to August of 2008. 15 

 Now this the month where Blake Dorfman, I think you said 16 

that he was covering the Olympics in Beijing. 17 

A Uh-huh. 18 

Q Okay.  So at that time, there was Blake Dorfman in the 19 

news department and who else was in the news department? 20 

A It would have been Dennis Bateman, Mark Patton and myself. 21 

Q All right.  Now during the month of August, how much of 22 

your time did you spend out in the field reporting on sporting  23 

events? 24 

A None.  I was needed to help put the section together every 25 
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tournament, that covers a couple of weeks and that the previous 1 

year I had for a couple of days covered but because I was busy 2 

every day that I worked putting together the sports section, I 3 

wasn’t able to actually attend but that I had been talking to 4 

people at the polo club, taking the information, and assigning 5 

a photographer and doing what I could.  So I offered that as an 6 

example of things that we were not able to cover and that it 7 

hadn’t been the practice that decisions on whether to cover 8 

something like that had gone through Mr. Steepleton.  So, you 9 

know, I asked him why I was being singled out.  There were 10 

three of us that were in sports.  Those are my recollections.  11 

I was a little rattled at the time because -- 12 

 MR. CAPPELLO:  Objection.  This is not responsive. 13 

 MR. WYLLIE:  Right. 14 

 JUDGE ANDERSON:  Further questions, Counsel? 15 

Q BY MR. WYLLIE:  Well, stay with your recollections.  Do 16 

you remember if there was any discussion of any kind of 17 

disciplinary action? 18 

A Well, he told me at the end of the meeting that I was 19 

being suspended while he investigated this.  And then Yolanda 20 

Apodaca said she would escort me out. 21 

Q Okay.  And what happened next? 22 

A Well, she escorted me out and at the door I told her that 23 

I would tell her if I remembered anything else, but that the 24 

golf tournament I remembered was the Santa Barbara City 25 
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Championships in May, and I didn’t have prior knowledge of the 1 

Santa Barbara Classic. 2 

Q Okay.  Now the Santa Barbara City Championship that you 3 

said that you covered in May, what year was that? 4 

A In 2007. 5 

Q Okay.  So that was the year before? 6 

A Right.  That was the year before. 7 

Q How long did your suspension last? 8 

A It was a week. 9 

Q And did you speak with Mr. Steepleton at any time after 10 

August 23rd when you were suspended? 11 

A When he called me the following Saturday. 12 

Q So what date would that be? 13 

A August 30th. 14 

Q All right.  So you spoke to him on the telephone? 15 

A Yes. 16 

Q Was there anybody else present on the telephone 17 

conversation that you’re aware of? 18 

A Not that I’m aware of. 19 

Q All right.  And how long did you speak with him for? 20 

A It was just a few minutes. 21 

Q And who said what in your conversation? 22 

A Well, he told me that his investigation was complete and 23 

that unfortunately they were letting me go. 24 

Q And what happened next? 25 
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A I asked him why, and he said that would be explained in a 1 

letter and that I could come by and get it.  He told me to come 2 

to the rear employee entrances of the News-Press that afternoon 3 

and ask the security guard for Yolanda who would come and give 4 

me the letter. 5 

Q Did you go to the News-Press that day? 6 

A I did. 7 

Q What happened when you arrived at the News-Press? 8 

A Well, Scott himself came to the back door and he smiled 9 

and shook my hand and gave me the letter.  He asked me if there 10 

were any personal items at my desk that I wished to have, and I 11 

said I couldn’t think of anything of any importance, and that 12 

was it. 13 

Q Mr. Moran, I’m going to show you a two-page document dated 14 

August 30th, 2008, a letter to you from -- signed by Scott 15 

Steepleton.  It’s GC-147.  Take a moment and review that, Mr. 16 

Moran. 17 

A Okay. 18 

Q Do you recognize that document? 19 

A I do. 20 

Q What is it? 21 

A It’s my notice of termination. 22 

(General Counsel’s Exhibit No. 147, marked for identification). 23 

Q And you received this on August 30th, 2008? 24 

A I did. 25 
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make sure that the fax scores were brought to Mr. Steepleton’s 1 

attention.  Was it your practice to bring faxed scores to Mr. 2 

Steepleton’s attention to decide whether or not they should be 3 

covered in the sports section? 4 

A No, it was not. 5 

Q Had you ever done that? 6 

A No, I never did that. 7 

Q Mr. Moran, in the time that you worked at the News-Press, 8 

did you ever receive calls when you were on the desk from event 9 

organizers, supporting event organizers, asking that the News-10 

Press cover a certain event? 11 

A Yes, that would happen. 12 

Q Were you ever instructed by any manager on how you were 13 

supposed to respond to such calls? 14 

A I don’t recall being instructed, but it would be my 15 

practice to ask the sports editor if the event should be 16 

covered. 17 

Q Okay.  Now I’d like to direct your attention to the second 18 

page of GC-147.  And in the second paragraph at the beginning 19 

it says we have recently learned that you have also violated 20 

company policy by secretly taking proprietary business 21 

information belonging to the News-Press.  This information was 22 

inside the desk of recently resigned employee Blake Dorfman.  23 

Did you take proprietary business information from Mr. 24 

Dorfman’s desk? 25 

JDA1520

USCA Case #15-1074      Document #1647660            Filed: 11/23/2016      Page 133 of 370

lpalmerin
Typewritten Text
[

lpalmerin
Typewritten Text
]



       

Argie Reporting Service 
5900 Nieman Road - Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

1482

A No, I did not. 1 

Q Did you take any information from Mr. Dorfman’s desk at 2 

that time? 3 

A No, I did not. 4 

Q Okay.  Now at any time did Mr. Dorfman ever ask you to go 5 

and clean out any items from his desk? 6 

A No, he did not. 7 

Q Did anybody at the News-Press ever ask you whether or not 8 

you had taken any items or information from Mr. Dorfman’s desk 9 

prior to the time of your discharge? 10 

A No. 11 

Q Did anybody ask you about it afterwards? 12 

A No. 13 

Q So Mr. Steepleton never asked you whether or not that was 14 

true? 15 

A No, he never asked. 16 

Q You never had a chance to present your side of the story.  17 

Is that true? 18 

 MR. CAPPELLO:  Objection.  That’s leading as well as 19 

argumentative. 20 

 MR. WYLLIE:  All right.  I’ll withdraw it. 21 

 JUDGE ANDERSON:  Very well. 22 

 MR. WYLLIE:  All right.  Mr. Moran, I have nothing 23 

further. 24 

 JUDGE ANDERSON:  Unless it’s lengthy, I’d like you to 25 

JDA1521

USCA Case #15-1074      Document #1647660            Filed: 11/23/2016      Page 134 of 370

lpalmerin
Typewritten Text
[

lpalmerin
Typewritten Text
]



       

Argie Reporting Service 
5900 Nieman Road - Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

1494

Q BY MR. CAPPELLO:  Mr. Moran, as I understand your 1 

testimony, you did not clear out Blake Dorfman’s desk.  Is that 2 

right? 3 

A That’s correct. 4 

Q And as I understand your testimony, Blake Dorfman never 5 

told you to clear out his desk.  Is that right? 6 

A That’s correct. 7 

Q And as I understand your testimony, you were given a 8 

letter from the News-Press -- 9 

 MR. CAPPELLO:  Has this been made an exhibit? 10 

 COURT REPORTER:  It has. 11 

Q BY MR. CAPPELLO:  GC-147, which was a letter of 12 

termination from the News-Press.  Is that right? 13 

A That’s correct. 14 

Q And in that letter of termination, it says that you were 15 

never given authority by anybody in management to assist Mr. 16 

Dorfman in the removal of proprietary information or any 17 

material from Mr. Dorfman’s prior desk belonging to the News-18 

Press.  That’s what it says in there, right? 19 

A Okay. 20 

Q And when you received this letter of August 30th, 2008, you 21 

knew that you were being fired for assisting or clearing out 22 

Mr. Dorfman’s desk? 23 

A I didn’t know that before I got the letter. 24 

Q No, when you got the letter, you knew that. 25 

JDA1522

USCA Case #15-1074      Document #1647660            Filed: 11/23/2016      Page 135 of 370

lpalmerin
Typewritten Text
[

lpalmerin
Typewritten Text
]



       

Argie Reporting Service 
5900 Nieman Road - Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

1495

 JUDGE ANDERSON:  After you read the letter. 1 

 THE WITNESS:  After I read the letter, I saw that that was 2 

their acquisition. 3 

Q BY MR. CAPPELLO:  And did you speak to Mr. Dorfman? 4 

A No.  I spoke to Ira Gottlieb.  I faxed him the letter. 5 

Q And when did you talk to Mr. Dorfman about it? 6 

A I’ve never talked to Mr. Dorfman about that particular 7 

acquisition. 8 

Q When did you learn that Mr. Dorfman said something about 9 

you doing this to the News-Press? 10 

A Only from that letter. 11 

Q From what letter? 12 

A The letter, my termination letter.  I haven’t discussed 13 

this with Mr. Dorfman. 14 

Q Did you raise this issue at any time with Mr. Dorfman? 15 

A I haven’t, no. 16 

Q So you and Mr. Dorfman have never spoken about the fact 17 

that he told the News-Press that you had cleared out his desk? 18 

A We’ve never spoken about that. 19 

Q Who have you spoken to about that? 20 

A Well, I spoke to the Union attorney, Ira Gottlieb. 21 

 JUDGE ANDERSON:  Well, set that one aside. 22 

 MR. CAPPELLO:  Okay. 23 

Q BY MR. CAPPELLO:  How about the government? 24 

A I spoke to Mr. Wyllie. 25 
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Q And when did you tell Mr. Wyllie this? 1 

A Well, certainly when I gave the affidavit. 2 

Q Which affidavit?  I’ve got five of them here. 3 

A The most recent.  The one that I gave after my 4 

termination. 5 

Q Well, I spent part of my lunch looking at those 6 

affidavits, and I don’t recall seeing in that affidavit that 7 

you were told by Blake Dorfman -- that he didn’t tell the 8 

truth. 9 

 MR. WYLLIE:  Objection.  Misrepresents.  He testified that 10 

he never spoke to Blake Dorfman about that. 11 

 MR. CAPPELLO:  You’re right.  I withdraw that. 12 

Q BY MR. CAPPELLO:  You don’t say anything in your affidavit 13 

that you learned that Blake Dorfman lied about it, do you? 14 

A No, I don’t say that I learned that he lied about it.  If 15 

I understand the question. 16 

Q When was it that you learned for the first time from 17 

anybody that Blake Dorfman lied about this? 18 

 MR. GOTTLIEB:  Objection.  To the extent that there may be 19 

attorney/client communications, he should not answer that part. 20 

 MR. CAPPELLO:  Well, I’m not asking from whom.  I asked 21 

when, Your Honor. 22 

 JUDGE ANDERSON:  When did he first -- 23 

 MR. CAPPELLO:  Right. 24 

 JUDGE ANDERSON:  Do you object to that? 25 
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 MR. GOTTLIEB:  No, not to the when. 1 

 JUDGE ANDERSON:  When did you -- well, it’s your question.  2 

I’ll let you restate it. 3 

Q BY MR. CAPPELLO:  When did you first learn that Blake 4 

Dorfman lied to the News-Press about telling the News-Press 5 

that you cleared out his desk? 6 

A It would have been within a day or two after receiving the 7 

termination letter. 8 

Q Okay.  So within a day or two after receiving the 9 

termination letter dated August 30th, 2008, you learned this 10 

information and never spoke to Mr. Dorfman about it, correct? 11 

A Correct. 12 

Q Did you ever speak to Glenn Dorfman, his dad, about it? 13 

A I’ve never spoken to Glenn Dorfman. 14 

Q Okay.  And you learned about this information, you didn’t 15 

tell the News-Press, did you? 16 

A No. 17 

Q You actually went to a couple of bargaining sessions after 18 

you were terminated where you sat across the table from News-19 

Press representatives, didn’t you? 20 

A I did. 21 

Q And you knew that you’d been fired over a lie, right? 22 

A That’s my belief, yes. 23 

Q Yes.  And you said nothing at the bargaining table to the 24 

News-Press representatives? 25 
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A It wasn’t an issue being bargained. 1 

Q I’m not saying it was.  How about just standing up and 2 

saying, hey, do you remember me, Dennis Moran?  You people just 3 

fired me over a lie.  You didn’t do anything like that, did 4 

you? 5 

A No, I didn’t. 6 

Q How long were you going to keep that information private 7 

to yourself, Mr. Moran? 8 

 MR. WYLLIE:  Objection.  Assumes facts not in evidence 9 

that he kept it private to himself. 10 

 MR. CAPPELLO:  I don’t think it assumes facts not in 11 

evidence, but you’re the one that rules on that. 12 

 JUDGE ANDERSON:  I think it’s a permissible inquiry.  I 13 

think it’s getting a little colorful, but that’s all right.  Go 14 

ahead. 15 

 MR. CAPPELLO:  I’ll withdraw the color.  I’ll rephrase the 16 

question. 17 

 JUDGE ANDERSON:  It’s flattering to be treated like a jury 18 

from time to time, Counsel. 19 

 MR. CAPPELLO:  All right.  I’ll rephrase.  You know, Your 20 

Honor, talk about leopards and spots and things like that, 21 

right? 22 

Q BY MR. CAPPELLO:  Tell me about that.  How long were you 23 

going to keep it quiet and not tell anybody? 24 

A Well, I knew it was going to be a subject for a court 25 
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hearing or I suspected anyway. 1 

Q So you made the decision in your own mind that you were 2 

going to keep the information private that you were fired over 3 

a lie.  And when I say private I mean not tell your former 4 

employer because you knew it was going to be the subject matter 5 

of a future court hearing.  Is this what you just said? 6 

A That’s correct. 7 

Q Right.  So as I understand it, as far back as sometime in 8 

the summer or early fall of 2008, you have known that -- let me 9 

withdraw that. 10 

 Your conduct concerning your involvement with the Santa 11 

Barbara Golf Classic resulted in your suspension, didn’t it? 12 

A So I was told. 13 

Q You were so told.  And you were suspended with pay or 14 

without pay? 15 

A Well, I wasn’t told at the time of my suspension.  I 16 

called up Yolanda Apodaca during the week of my suspension and 17 

asked her, and she said that that would depend on the outcome 18 

of the investigation. 19 

Q Okay.  And were you suspended during that period of time 20 

with pay or without pay? 21 

 JUDGE ANDERSON:  Ultimately. 22 

A BY THE WITNESS:  Ultimately.  You know, I’m not sure.  I’m 23 

not sure if the last pay stub included that week or not to tell 24 

you the truth. 25 

JDA1527

USCA Case #15-1074      Document #1647660            Filed: 11/23/2016      Page 140 of 370

lpalmerin
Typewritten Text
[

lpalmerin
Typewritten Text
]



       

Argie Reporting Service 
5900 Nieman Road - Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

1641

births, if people send them in.  I also do a feature called 1 

Flags of State Street which is about the flags that appear 2 

along State Street which change either once a week or twice a 3 

week.  It just depends on when the downtown organization has 4 

them scheduled.  And then also on holidays I will do something 5 

called Closure Boxes which are a listing of what is going to be 6 

closed during the holidays.  7 

Q MS. SILVERMAN:  Thank you.  Are you familiar with the 8 

Graphics Communications Conference of the International 9 

Brotherhood of Teamsters? 10 

A Yes. 11 

Q Okay.  How?   12 

A They’re the Union that represents the newsroom employees 13 

at the News-Press.   14 

Q Do you currently do anything to support the Union?  15 

A Yes.  16 

Q What? 17 

A I am on the bargaining committee.  18 

Q Do you currently sit on the Union’s bargaining committee? 19 

A Yes.  20 

Q During your employment at Santa Barbara News-Press, have 21 

you received merit wage increases?   22 

A Yes.  23 

Q Did you receive a merit wage increase in recognition of 24 

2004 performance?  25 
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A Yes. 1 

Q Did you receive a merit wage increase in recognition of 2 

your 2005 performance?  3 

A Yes. 4 

Q Did you receive a merit wage increase in recognition of 5 

your 2006 performance?  6 

A No.      7 

Q In recognition of your 2007 performance?  8 

A No.  9 

Q And in recognition of your 2008 performance? 10 

A No. 11 

Q Has any manager or supervisor at Santa Barbara News-Press 12 

told you that the News-Press would no longer be giving out 13 

merit wage increases?  14 

A No. 15 

Q You testified that you received merit wage increases in 16 

recognition of 2004 performance and 2005 performance.  When did 17 

those wage increases go into effect?  18 

A They went into effect either at the end of the year or at 19 

the beginning of the next year.  So that would be December of 20 

the year or January of the year, generally.  21 

Q The January of the next year? 22 

A Yeah, uh-huh. 23 

Q Do you have an understanding of how Santa Barbara News-24 

Press determined whether you were going to get a wage increase?  25 
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review this document?  1 

A Thank you. 2 

 MS. SILVERMAN:  For the record, it’s an 8-page document. 3 

 THE WITNESS:  Okay.  I’ve reviewed it.  4 

Q BY MS. SILVERMAN:  Have you seen this before?   5 

A Yes.   6 

Q Okay.  Can you tell us what it is, please? 7 

A This is my performance review from 2004.   8 

(General Counsel’s Exhibit No. 169, marked for identification).  9 

Q And turning to page 6 of the document, is that your 10 

signature?  11 

A Yes.  12 

Q When did you first come to see this document? 13 

A I first came to see this document in the first week or two 14 

of December 2004.   15 

Q Does this appear to be an accurate copy of your 2004 16 

performance evaluation? 17 

A Yes. 18 

 MS. SILVERMAN:  I move that General Counsel 169 be 19 

received into evidence. 20 

 MR. GOTTLIEB:  No objection.  21 

 MR. SUTHERLAND:  No objection.  22 

 JUDGE ANDERSON:  Received.   23 

(General Counsel’s Exhibit No. 169, received into evidence).  24 

Q BY MS. SILVERMAN:  How did you come to first see this 25 
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performance evaluation? 1 

A The evaluation was handed to me by my then supervisor, 2 

Gary Robb.   3 

Q What was Gary Robb’s title at that time?  4 

A He was the Life Editor.  5 

Q And did you discuss this evaluation with any supervisors 6 

at Santa Barbara News-Press?  7 

A Yes. 8 

Q With whom did you discuss this 2004 performance 9 

evaluation?  10 

A Gary Robb.  11 

Q And when did you meet with Mr. Robb? 12 

A It was in -- at the beginning of December 2004. 13 

Q And where did you meet? 14 

A We met in the newsroom conference room at the News-Press.  15 

Q And who said what during this meeting. 16 

A Gary Robb basically -- 17 

 MR. SUTHERLAND:  Your Honor, objection.  Hearsay.  18 

 MS. SILVERMAN:  It’s not being offered for the truth of 19 

the matter asserted.  20 

 JUDGE ANDERSON:  Very well.  Go ahead.  21 

A BY THE WITNESS:  Oh, okay.  So, um, basically Gary Robb 22 

went -- gave me my performance review and went over the review 23 

with me talking about areas that needed improving and things 24 

that I was doing that were also good.  And he also talked about 25 
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 JUDGE ANDERSON:  To the extent that an agent engages in 1 

certain conduct, that conduct at least in the context 2 

apparently here of evaluating employees is conducted, I think 3 

that’s sufficient agency for introduction.  It may not be 4 

authority to do a bunch of things, but it is probably apparent 5 

authority to do what the memo identifies, which is arrange 6 

scheduling.  Son on that basis I’ll receive General Counsel’s 7 

171.  8 

 MS. SILVERMAN:  Thank you. 9 

(General Counsel’s Exhibit No. 171, received into evidence). 10 

Q BY MS. SILVERMAN:  Did you see an evaluation of your 2005 11 

performance?  12 

A Yes.  13 

 MS. SILVERMAN:  I am handing the witness what has been 14 

marked for identification as General Counsel 172.  For the 15 

record it is an 8-page document. 16 

 THE WITNESS:  Okay.   17 

Q BY MS. SILVERMAN:  Do you recognize this document.   18 

A Yes. 19 

Q Can you tell us what it is? 20 

A This is my performance review from 2005.   21 

(General Counsel’s Exhibit No. 172, marked for identification). 22 

Q And turning to page 6 of the document, is that your 23 

signature?  24 

A Yes, that’s my signature. 25 
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Q When did you first come to see this document? 1 

A I saw this document on January 30th, 2006.  2 

 JUDGE ANDERSON:  The day before you signed it. 3 

 THE WITNESS:  Yes. 4 

Q BY MS. SILVERMAN:  Does this appear to be an accurate copy 5 

of your 2005 performance evaluation?   6 

A Yes. 7 

 MS. SILVERMAN:  I move that General Counsel 172 be 8 

received in evidence.  9 

 MR. GOTTLIEB:  No objection. 10 

 MR. SUTHERLAND:  No objection. 11 

 JUDGE ANDERSON:  Received. 12 

(General Counsel’s Exhibit No. 172, received into evidence). 13 

Q BY MS. SILVERMAN:  How did you come to first see this 14 

performance evaluation?  15 

A Gary Robb gave me a copy of this performance evaluation on 16 

January 30th, 2006.   17 

Q Did you discuss this performance evaluation with any 18 

supervisors at Santa Barbara News-Press?  19 

A Yes.  20 

Q With whom? 21 

A Gary Robb.   22 

Q And when did you meet with Mr. Robb?  23 

A I met with him on January 31st, 2006.   24 

Q Where did you meet? 25 
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Counsel 174, please?  1 

A Okay. 2 

Q Okay.  When did you first come to see this document, 3 

General Counsel 174? 4 

A This?  Okay.  I first came to see this document I believe 5 

it was sometime in December 2006.   6 

Q And how did you come to see this document the first time?  7 

A This was given to me by my then supervisor, Scott 8 

Steepleton.  Or I’m sorry.  He wasn’t my supervisor at the 9 

time.  He was -- yeah, he wasn’t my supervisor at the time 10 

actually.  He was my supervisor for the period in review.  11 

Q So the period that you were being evaluated for in General 12 

Counsel 174, Scott Steepleton was your supervisor? 13 

A He was my supervisor for part -- a portion of that time.   14 

Q Did you come to discuss this evaluation of your 2006 15 

performance with any supervisor at Santa Barbara News-Press?   16 

A Yes. 17 

Q With whom? 18 

A With Scott Steepleton. 19 

Q And when did you meet with Mr. Steepleton?  20 

A I believe I met with him in December 2006.   21 

Q And where did you meet with Mr. Steepleton?  22 

A In the newsroom conference room at the News-Press. 23 

Q Do you recall what you discussed? 24 

A We discussed my performance review.  He talked about the 25 
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Q About how long did your conversation with Ms. Andrade and 1 

Jonnell last?  2 

A It was about 15 to 20 minutes. 3 

Q Since May 6th, 2008, when you first saw the evaluation of 4 

your 2007 performance, did you meet with any supervisors to 5 

discuss your 2007 performance evaluation?  6 

A No. 7 

Q Turning now to your 2008 performance.  Prior to March 24th, 8 

2009, did you see a copy of an evaluation of your 2008 9 

performance? 10 

A No.  11 

Q Prior to March 24th, 2009, did you meet with any 12 

supervisors to discuss an evaluation of your 2008 performance? 13 

A No.  14 

Q Were you asked to submit a self-evaluation of your 2008 15 

performance? 16 

A No. 17 

Q Did you submit a self-evaluation of your 2008 performance? 18 

A No. 19 

Q Drawing your attention to December of 2008.  Did you 20 

attend any staff meetings? 21 

A Yes. 22 

Q When? 23 

A It was in the first week of December. 24 

Q Do you recall the date? 25 
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A No. 1 

Q Were any managers present? 2 

A Yes. 3 

Q Who? 4 

A Um, it was Don Katich, the Director of News Operations, 5 

Scott Steepleton, Charlotte Boechler, and I think there were 6 

others, but I don’t remember. 7 

Q Who is Charlotte Boechler? 8 

A Charlotte Boechler is the Assistant Life Editor. 9 

Q Where did this meeting take place? 10 

A It took place in the newsroom conference room at the News-11 

Press.   12 

Q And what time was this meeting? 13 

A It was in the afternoon. 14 

Q How many people were present for this meeting? 15 

A About 15 to 20 people. 16 

Q Other than the managers you described, who else was 17 

present at this meeting? 18 

A There were also reporters and page designers and at least 19 

one photographer.   20 

Q How did the meeting start? 21 

A Don Katich said that he was sure we were aware of the 22 

layoffs that had happened that day and that he wanted to assure 23 

us that there would be no newsroom layoffs that day.   24 

Q Was Mr. Katich holding anything during this meeting? 25 
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A Yes.  1 

Q What? 2 

A He had a press release. 3 

Q And how did you know it was a press release? 4 

A He told us that he wanted to read off of a press release 5 

that he was going to send out to media about the layoffs.   6 

Q Did he during this meeting read off of this press release? 7 

A Yes.  8 

Q What else was discussed in this meeting? 9 

A Well, he basically told us that he was sure we could 10 

understand he wanted everything -- that what he was going to 11 

say should be considered a trade secret.  And then he started 12 

talking about how he wanted to make sure that the News-Press 13 

was the -- had the best content of any of the competing media 14 

outlets so he wanted to make sure that any story that we wrote 15 

was better than any competitor’s story.  He also said that 16 

beginning immediately every reporter would be required to 17 

submit a story a day.   18 

 He also talked about how he wanted to have appropriate and 19 

proportional coverage for the different communities in our area 20 

so that would include Montecito and Carpinteria, Santa Ynez, 21 

and Goleta.   22 

Q Did anyone else speak during this meeting? 23 

A Yes. 24 

Q Who? 25 
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A Some of the other employees spoke.  1 

Q Do you recall what any of these other employees said? 2 

A Yes.  Some people in response to Don Katich telling us 3 

that he realized that there was some impediments to our work 4 

because of issues of our software and that sort of thing, some 5 

employees started bringing up different issues that they’d had 6 

such as the fact that the Wikipedia is blocked, different 7 

websites that are blocked from the newsroom.   8 

 One of the page designers said that Wikipedia is still 9 

useful, you know, just for the links that are at the bottom of 10 

the articles even if the content is sometimes called into 11 

question.  And I actually added to that that we have access to 12 

a lot of different websites that have dubious content and that 13 

--    14 

 MR. SUTHERLAND:  Your Honor, narrative. 15 

 JUDGE ANDERSON:  Well, this was a comment you made to 16 

them? 17 

 THE WITNESS:  Yes.   18 

 JUDGE ANDERSON:  All right.  To the extent that there are 19 

elements of the conversation which you may not want in detail, 20 

you are permitted to -- not to interrupt, that would be 21 

impolite, but to ask an additional question.  Wikipedia is an 22 

interesting subject but I probably --  23 

 MR. SUTHERLAND:  And I don’t meant to interrupt you, Ms. 24 

Hughes, I apologize.  25 
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 JUDGE ANDERSON:  No, it’s -- I understand, Counsel.  1 

 MS. SILVERMAN:  Thank you. 2 

Q BY MS. SILVERMAN:  Are you aware of any employees who were 3 

not present at this meeting? 4 

A Yes.   5 

Q Who? 6 

A There was at least one photographer, Thomas Kelsey. 7 

Q Do you recall Mr. Katich saying anything else during this 8 

meeting? 9 

A Yes.  He repeated that he wanted everything said in the 10 

room to remain in the room.   11 

Q How did this meeting end? 12 

A I don’t remember how it ended. 13 

Q And how long did the meeting last? 14 

A It was about 20 to 30 minutes. 15 

Q You testified during this meeting that Mr. Katich said 16 

something about reporters being required to submit one story a 17 

day.  Prior to this December 2008 meeting, were you aware of 18 

such a requirement? 19 

A No. 20 

Q Had any manager or supervisor told you prior to this 21 

December 2008 meeting you just described that you needed to 22 

turn in one story per day? 23 

A No. 24 

Q After this December 2008 meeting that you just described, 25 
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did you come to have any discussions with supervisors about 1 

this one article per day requirement? 2 

A Yes. 3 

Q When did you next discuss this topic with a supervisor at 4 

Santa Barbara News-Press? 5 

A Well, immediately following the meeting as I was walking 6 

back to my area, my desk in the newsroom, I asked the Assistant 7 

Life Editor, Charlotte Boechler, if the story a day requirement 8 

applied to us in the life section.   9 

Q Did she respond? 10 

A Yes.  She said not to worry about it and that they’d talk 11 

to us about it later.  12 

Q Did you respond to that? 13 

A I asked when we would talk about it.  I asked will that be 14 

next week?   15 

Q And did Ms. Boechler respond?  16 

A She said not to worry about it, that she’d let us know. 17 

Q How long did that conversation last? 18 

A About 5 minutes.  19 

Q Where did it take place? 20 

A In the life section of the newsroom. 21 

Q And was anyone else present for that conversation? 22 

A No. 23 

Q After this conversation with Ms. Boechler, did you come to 24 

discuss the one story a day requirement with any other managers 25 

JDA1540

USCA Case #15-1074      Document #1647660            Filed: 11/23/2016      Page 153 of 370

lpalmerin
Typewritten Text
[

lpalmerin
Typewritten Text
]



       

Argie Reporting Service 
5900 Nieman Road - Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

1699

or supervisors at Santa Barbara News-Press?  1 

A Yes. 2 

Q With whom? 3 

A With Scott Steepleton and Charlotte Boechler again. 4 

Q And when was this? 5 

A The next week we had a meeting with the life section.  It 6 

was that Tuesday following.   7 

Q And what time was that? 8 

A I think it was at 1 o’clock. 9 

Q And you said you spoke with Mr. Steepleton and Ms. 10 

Boechler.  Was anyone else present? 11 

A Yes.  It was a meeting they had called so it was me and 12 

Dave Mason.  13 

Q Who is Dave Mason? 14 

A He’s a features reporter. 15 

Q And where did this meeting take place? 16 

A In the newsroom conference room. 17 

Q How did the meeting start? 18 

A Scott Steepleton started the meeting by saying that he was 19 

thankful for what we had done in terms of contributing 20 

additional articles around the tea fire incident, and then he 21 

said that with the -- that times had changed in general for the 22 

Company, that the layoffs, that we were aware of the layoffs 23 

and times had changed, and that the story a day requirement 24 

would apply to us.   25 

JDA1541

USCA Case #15-1074      Document #1647660            Filed: 11/23/2016      Page 154 of 370

lpalmerin
Typewritten Text
[

lpalmerin
Typewritten Text
]



       

Argie Reporting Service 
5900 Nieman Road - Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

1700

Q Did Mr. Steepleton explain how that requirement would 1 

apply? 2 

A Yes.   3 

Q What did he say? 4 

A He said that he wanted us -- he said that in general we 5 

seemed to be averaging about two features a week, so he wanted 6 

us to continue writing two features but then also do three 7 

additional stories and the three stories would be what he 8 

called write-throughs of about 10 to 12 inches in length. 9 

Q What is a write-through? 10 

A A write-through from what he was -- from what he seemed to 11 

be saying was just shorter stories, some of them based on press 12 

releases that came to us. 13 

Q Did anyone other than Mr. Steepleton speak during this 14 

meeting?  15 

A Yes. 16 

Q Who? 17 

A Charlotte Boechler spoke. 18 

Q What did she say? 19 

A She said that she thought those shorter stories we should 20 

just take about 10 minutes to interview one person for the 21 

story and then that it would take about an hour to write the 22 

stories.  23 

Q Do you recall anything else from this meeting? 24 

A Yeah.  She actually, she didn’t mention any other -- how 25 
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Q Was there any discussion of when you needed to start 1 

writing these three stories that they were describing in 2 

addition to the two features each week? 3 

A Yes.  I asked about that.  I asked when we should start it 4 

because we had a Christmas holiday coming up and I was doing 5 

some extra work for another reporter, so Scott said that for me 6 

he wanted me to do one short story for the next week and then 7 

to begin this once I came back from the holiday break.  And 8 

that with Dave Mason, he said he wanted Dave to start writing 9 

those three smaller stories plus the two features the next 10 

week, beginning the next week.  11 

Q How long did this meeting last?  12 

A It lasted between 15 and 30 minutes.  13 

Q Since December 2008 have you experienced a change in your 14 

workload? 15 

A Yes.   16 

Q What have you experienced? 17 

A I’ve been trying to meet the five story a week 18 

requirement.  19 

Q And prior to December 2008 had you been trying to meet a 20 

five story per week requirement? 21 

A No. 22 

Q Are you doing more work now than you were doing before 23 

December 2008? 24 

 MR. SUTHERLAND:  Objection.  It’s vague. 25 

JDA1543

USCA Case #15-1074      Document #1647660            Filed: 11/23/2016      Page 156 of 370

lpalmerin
Typewritten Text
[

lpalmerin
Typewritten Text
]



       

Argie Reporting Service 
5900 Nieman Road - Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

1704

 JUDGE ANDERSON:  Give us -- remember, many of us don’t 1 

know enough about your business.  How -- describe in some way 2 

that would be understandable to the non-experts in your craft, 3 

how or a quantification of your workload in terms of what does 4 

it mean.  You said before it was one way and now it’s another.  5 

Try and put it into layman terms to describe the quantum of 6 

work that it was and the quantum of work that it became. 7 

 THE WITNESS:  Okay. 8 

A BY THE WITNESS:  Well before there wasn’t a requirement as 9 

far as -- I mean, some weeks we would submit one feature story 10 

and some weeks it was two feature stories.  So now that I know 11 

I have to do the two --  you know -- I am definitely doing the 12 

two feature stories.  I am also trying to do those three 13 

shorter stories every week in addition to all the other things 14 

that I was always responsible for.   15 

 JUDGE ANDERSON:  Break it into time.  16 

 THE WITNESS:  Um -- 17 

 JUDGE ANDERSON:  I know it varies.   18 

 BY THE WITNESS:  Yeah, um.  Well, as far as time, it 19 

really varies depending on what the story is.   20 

 JUDGE ANDERSON:  All right.  Over the course of 100 years, 21 

on average, because that’s I’m assuming how long we all intend 22 

to work, the workload before the change and the workload after 23 

would vary by hours, by a percent.  In other words, it’s one 24 

thing to say this took me -- it changed my workload.  It took 25 
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me a minute and a half more under the new schedule or it took 1 

me 10 hours a day more.  That’s the kind of quantification I’d 2 

like you to make, and I know it varied widely.  But the long 3 

term average, if it’s possible to do that.  If it’s not, say 4 

Judge, you’re pushing too hard, it doesn’t work that way.  I 5 

leave it to you.  6 

 THE WITNESS:  Um -- 7 

 JUDGE ANDERSON:  Or any other way that you think you can 8 

do it best.   9 

 THE WITNESS:  I mean it’s definitely -- I mean it’s 10 

definitely a number of hours more.  As far as -- 11 

 JUDGE ANDERSON:  More per day, per week, per month?  Hours 12 

more per what? 13 

 THE WITNESS:  Per week. 14 

 JUDGE ANDERSON:  Okay.  In terms of minutes or fractions 15 

of an hour?  How much more? 16 

 THE WITNESS:  Well it’s -- I mean I guess it would depend 17 

on what the story is because the --  18 

 JUDGE ANDERSON:  Okay. 19 

 THE WITNESS:  You know, because one feature story, even 20 

though one feature story might have five sources, sometimes a 21 

feature story has one source.  22 

 JUDGE ANDERSON:  That’s why my joke about the hundred 23 

years. 24 

 THE WITNESS:  Sorry. 25 
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 JUDGE ANDERSON:  That would -- the whole point, the 1 

average per week for a hundred years would knock out those 2 

bumps on particular months.  If that’s possible.  3 

 THE WITNESS:  Uh-huh.  Um, well the thing is that we are I 4 

guess -- what I am concerned about is that we’re supposed to be 5 

only working 40 hours a week.  So I don’t want to say that I’m 6 

working overtime when I haven’t -- I can’t see that and -- 7 

 JUDGE ANDERSON:  All right.  It’s your witness, Counsel.  8 

Q BY MS. SILVERMAN:  I’m changing subjects now.   9 

A Okay.  10 

Q In the time that you worked at Santa Barbara News-Press, 11 

have you ever received a telephone call from someone asking to 12 

speak to an employee who no longer worked at the News-Press?  13 

A Yes. 14 

Q Were you aware of any policy that prohibited you from 15 

telling a member of the public that a former employee no longer 16 

worked at the News-Press? 17 

A No. 18 

Q I’m sorry but this is going back quite a way in your 19 

testimony.  I just wanted to ask you, I think it’s just one 20 

more question.  In connection with your 2008 performance, did 21 

any supervisors ask you to provide a self-evaluation of your 22 

2008 performance?  23 

A No. 24 

 MS. SILVERMAN:  Your Honor, may I have a moment off the 25 
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I’m sorry.  I think that the Board made mention of the company 1 

not disavowing the position statement. 2 

 JUDGE ANDERSON:  I see what you’re saying.  All right. 3 

 MR. PLOSA:  And therefore -- 4 

 JUDGE ANDERSON:  I get it. 5 

 MR. PLOSA:  Okay.  There was another case, Massillon 6 

Community Hospital, 282 NLRB 675, particularly at footnote 5.  7 

A 1987 case.  And then also Florida Steel Corp.  It’s 235 NLRB 8 

1010, particularly pages 10, 11 through 12.  And that’s a 1978 9 

case.   10 

 All that being belched out onto the record we don’t -- 11 

 JUDGE ANDERSON:  No, that’s important.  I want to read it.   12 

 MR. PLOSA:  We don’t believe that this should be admitted 13 

into evidence. 14 

 JUDGE ANDERSON:  All right.  Let’s start at the threshold. 15 

Let’s be specific.  What in here are you arguing constitutes an 16 

admission?  In other words, focus on not the letter.  17 

 MR. WYLLIE:  Yes.  Page 2.  18 

 JUDGE ANDERSON:  Okay. 19 

 MR. WYLLIE:  The first paragraph under the alleged 20 

implementation, Roman Numeral 3 (III).   21 

 JUDGE ANDERSON:  Yes.  22 

 MR. WYLLIE:  It says despite the facts presented in our 23 

January 9, 2009 statement of position, the Region inquires as 24 

to whether Santa Barbara News-Press quote “had a productivity 25 
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rule in place before, on, or about December 3, 2008.  The 1 

answer to this question is no.  There has never been an 2 

announced productivity standard for employees”.  I may be wrong 3 

but I heard Mr. Cappello speaking quite vibrantly the other day 4 

of a productivity standard for employees that’s reflected in 5 

numerous employee evaluations.  If Respondent is backing off 6 

from that and saying that there was no productivity standard, 7 

then we don’t need this, but this is an admission that is 8 

contradictory, directly contradicted by what Mr. Cappello was 9 

stating their position was on the record.   10 

 JUDGE ANDERSON:  Anything else that you are offering it 11 

for? 12 

 MR. WYLLIE:  No. 13 

 JUDGE ANDERSON:  So it’s that single position.  All right.  14 

Well, now we have a focus on what they are trying to do with 15 

it, Counsel.    16 

 MR. PLOSA:  Clearly this is then being used of argument of 17 

Counsel.  We can’t focus in on a sentence in this entire 18 

document.  I’d turn to the next paragraph that says as it 19 

relates to the incident allegation, there continues to be no 20 

published productivity standard for bargaining unit employees.  21 

This has been conveyed to the Union on more than one occasion.  22 

Surely the Region is aware of this fact.  There haven’t been 23 

any unilateral changes is the next paragraph.  And I would also 24 

point out that this was a question that inquired specific facts 25 
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of ‘08? 1 

A Yes. 2 

Q If you’re aware, he’d only been hired since approximately 3 

September of ’08? 4 

A I don’t remember his exact hire date. 5 

Q But he hadn’t been there for a very long time? 6 

A No. 7 

Q And this was the first meeting that he had, had with the 8 

entire newsroom staff that he had led when he was at the News-9 

Press? 10 

A I don’t recall. 11 

Q Do you recall having any other meetings that Mr. Katich 12 

led with the entire newsroom staff? 13 

A No, I don’t remember. 14 

Q Last week when you discussed the meeting Mr. Katich had 15 

talked about the closings of some of the sister publications.  16 

Isn’t that right? 17 

A Yes.  I don’t think I talked about that in my testimony 18 

but –- 19 

Q That was discussed at this meeting, though, on December 3 20 

of ’08, was it not, the closing of the Goleta Valley Voice, the 21 

Santa Ynez Valley Living? 22 

A Yes, although the Valley Living wasn’t a sister 23 

publication, it was part of the News-Press.  It was just a 24 

separate supplement for the Santa Ynez Valley. 25 
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terms of an emotional affect.  I don’t know that that was what 1 

he was trying to do.   2 

Q Okay.  There was laughter during the meeting, was there 3 

not? 4 

A I characterize that as nervous laughter because that was 5 

in response to my question if there would be further layoffs. 6 

Q But there was laughter, regardless of how you 7 

characterized it? 8 

A Yes, there was laughter. 9 

Q Now, you also discussed, mentioned a statement Mr. Katich 10 

made about wanting Reporters to be responsible for one story a 11 

day.  Do you recall that? 12 

A Yes, he said it was a requirement. 13 

Q He actually used the word, requirement? 14 

A Yes. 15 

Q Now, you discussed your workload last week.  I believe 16 

you had stated that you write features for the Lifestyle 17 

Section.  Isn’t that right? 18 

A That’s correct. 19 

Q How many features did you write a week prior to December 20 

3rd, 2008, on average? 21 

A It would depend on the week.  It really would vary 22 

between one and two a week.  Sometimes there would be three a 23 

week.  It just really depended on the week, plus that was, you 24 

know, a few months before that time and before that it was 25 
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Hughes.  You received a wage increase in late 2004 for your 1 

performance in 2004.  Correct? 2 

A I believe so, yeah. 3 

Q And in 2005 you received a wage increase in late 2005 for 4 

your performance in 2005? 5 

A Yes, it was either late 2005 or early 2006. 6 

Q Early 2006.  So, the first three months of 2006? 7 

A Yes. 8 

Q But you didn’t receive a wage increase in late 2006 or 9 

early 2007 for your 2006 –- for any merit increase in 2006.  10 

Correct? 11 

A Yes.      12 

Q The same thing in 2007? 13 

A Yes. 14 

Q And again, the same, 2008? 15 

A Yes. 16 

Q You’ve never spoken to anybody in management about wage 17 

increases, have you? 18 

A I don’t recall. 19 

Q No one in management has ever explained to you how wage 20 

increases work, isn’t that right? 21 

A In conversation you mean? 22 

Q At any time. 23 

A I don’t recall. 24 

Q When you say you don’t recall, I mean you’d probably say 25 

JDA1551

USCA Case #15-1074      Document #1647660            Filed: 11/23/2016      Page 164 of 370

lpalmerin
Typewritten Text
[

lpalmerin
Typewritten Text
]



                                                          

Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, Kansas 66203 
(913)422-5198 

1836

the basic situations where you’re just offering -– two, I 1 

believe documents and there are lots of cases.  I think that’s 2 

still the general Law.  It’s current general Law. 3 

 However, the cases that Respondent cited including the 4 

Mercedes-Benz Case, which if there is in my view any case that 5 

can be extra persuasive it’s a case written by Will Pannier, 6 

who is a long-retired Judge who produces those massive strings 7 

of citations that are all on point that are so helpful to 8 

argue.  But that Case, which is the Oakland Park Motors Case, 9 

d/b/a Mercedes-Benz, 333 NLRB 1017, it’s not so much precedent 10 

itself because of the fact that the Judge said irrespective of 11 

whether or not I received this thing - he didn’t receive it - 12 

I’m going to decide anyway and the Board fell on that and said, 13 

in effect –- because whether it came in or not it’s not 14 

relevant to the Decision as the Judge concluded and as the 15 

Board affirmed it.   16 

 But we still come to the question of disavowal.  Now, 17 

when I look at the Law -– un-disavowed, standard stuff, old Law 18 

not recently changed and the interest in disavowal question, 19 

which has two parts.  One is the reservation language, which is 20 

put on and in the Mercedes Case the disavowal language is 21 

identical to the disavowal language on the Affidavit –- 22 

 MR. GOTTLIEB:  There’s one sentence different. 23 

 JUDGE ANDERSON:  Okay.  Well, good, close, close.  24 

However, we also have in this Case, as the General Counsel I 25 
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think may have on the record said, in GC-1(nnn) but, in fact, 1 

we establish under the formed guidance of the Court Reporter 2 

it’s GC-1(ooo) this is the back and forth of here’s why I’m 3 

offering –- I can’t take it for that –- seen it in any other 4 

Contract but let’s stop all of that interesting Law.    5 

 Before we get that, let’s talk about disavowal, not 6 

whether or not there was a disavowal but into the specifics 7 

even to a smaller piece.  The way I get there, and I want you 8 

to have GC-249 available, I’m going to bring you back to what 9 

piece of 249 is, in fact, at issue because the General Counsel, 10 

in our exchange of information, whether it be a concession or 11 

just an assertion said the only thing we’re offering it for is; 12 

and I’ll point it out but I want you have the document.   13 

 So, we’re talking about GC-249, which I’m going to call 14 

the zenser letter because that’s –- the letter is in the record 15 

but that’s what we’re talking about and I’m going to direct you 16 

when you find it.  You don’t have it I take it. 17 

 MR. KELLEY:  It’s being pulled right now. 18 

 JUDGE ANDERSON:  Okay.  I’m going to direct you to page 19 

2, Article 3, the first two paragraphs.  We may have it, 20 

perhaps in the witness’ located binders.  Would that be a 21 

possibility? 22 

 MR. KELLEY:  May be.  May I approach, Your Honor? 23 

 JUDGE ANDERSON:  Sure. 24 

 MR. KELLEY:  Thank you. 25 
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 JUDGE ANDERSON:  There are no witnesses here. 1 

 MR. KELLEY:  Well, I’m a little accustomed –- 2 

 JUDGE ANDERSON:  Well, I know that even though I’ve told 3 

you five times –- too often –-   4 

 MR. KELLEY:  -- can you put it on the screen –- 5 

 JUDGE ANDERSON:  Take a look at that. 6 

 MR. KELLEY:  Great.  Thank you.   7 

 JUDGE ANDERSON:  Although –- my memory is that the 8 

General Counsel offered it solely by explicit concession and 9 

narrowing to the assertions contained in page 2, Roman III, the 10 

alleged implementation:  “Despite the facts presented in our 11 

January 9, 2009 statement of position the Region inquires as to 12 

whether the Santa Barbara News-Press “has a productivity rule 13 

in -– had a productivity rule in place before, on or about 14 

December 3, 2008”.  The answer to this question is no, there 15 

has never been an announced productivity standard for 16 

employees.” 17 

 If they’re offering it for that, I’m not asking you if 18 

you’ve ever disavowed it earlier, which will be relevant but 19 

whether you disavow it now because if you don’t disavow it now 20 

we get back to the learned argument about documents that don’t 21 

exist.  In my listening to you, I’m not sure that you do 22 

disavow that.  Either one of –- 23 

 MR. KELLEY:  Thank you, Your Honor.  It’s the way that 24 

the General Counsel has interpreted –- has interpreted Mr. 25 
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Katich.  I mean we’re talking about the Katich meeting, the 1 

December 3rd meeting. 2 

 JUDGE ANDERSON:  Whether that’s a change. 3 

 MR. KELLEY:  Yeah, whether that’s a unilateral change. 4 

 JUDGE ANDERSON:  If you have a change you have to have 5 

something before it, something after it. 6 

 MR. KELLEY:  Exactly. 7 

 JUDGE ANDERSON:  And you compare the difference. 8 

 MR. KELLEY:  And it’s going to come as no big surprise to 9 

the government or the union that we plan on introducing 10 

evidence of the fact that there were no published –- there was 11 

no published productivity rule in place before or after but 12 

that there was an expectation that employees have met 13 

consistently throughout the years including that employees have 14 

consistently met the expectation that Mr. Katich mentioned. 15 

 So, to the extent that Mr. Katich fell ass backwards into 16 

what employees were already doing, if I may turn a phrase, 17 

that’s, in essence, what the evidence will show, Your Honor. 18 

 JUDGE ANDERSON:  So, the first question is between the 19 

two of you.  Is this an argued difference, which is going to be 20 

advanced by the receipt of the letter, General Counsel?  Are 21 

you offering it for more than the fact that there was no 22 

written policy?  23 

 MR. WYLLIE:  Well, I –- 24 

 JUDGE ANDERSON:  I’m trying to see if you’re both in 25 
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agreement.  If you are, it goes away; if not, then we’ll go to 1 

the next thing. 2 

 MR. WYLLIE:  Well, I don’t know about written -– are 3 

written but certainly to the extent that there is no policy. 4 

 JUDGE ANDERSON:  Published? 5 

 MR. WYLLIE:  Well, the question that they answered an 6 

unequivocal no to was whether or not they had a productivity 7 

rule in place as of or about December 3rd, 2008.   8 

 JUDGE ANDERSON:  Counsel just said they have expectations 9 

and they want their workers to put out something for which 10 

they’ll make a profit, so –- 11 

 MR. KELLEY:  Well, you got a meeting -– you don’t have a 12 

meeting of the minds.  In other words, General Counsel has, in 13 

our view, Your Honor, distorted what Mr. Katich said to 14 

describe this as a productivity rule. 15 

 JUDGE ANDERSON:  But let us not confuse strong 16 

differences about how the matters might be interpreted and 17 

whether or not you want to revoke this letter.  As to that 18 

narrow fact, if you don’t then are we fighting about it coming 19 

in for that narrow fact?  I’ll excise the rest and if there is 20 

a difference then the next step is, do you have a disavowal 21 

defense and if you do the next step is, tell me what your 22 

disavowal was and how will you establish it? 23 

 MR. PLOSA:  The Charge and the Charge alleged a violation 24 

of the Act based on a meeting that occurred on the 3rd of 25 
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December. 1 

 JUDGE ANDERSON:  That’s right. 2 

 MR. PLOSA:  What happened after that isn’t going to 3 

change what happened in that meeting and it’s not going to 4 

change whether or not there existed a standard.  This isn’t 5 

relevant either. 6 

 JUDGE ANDERSON:  The position letter goes to the period.  7 

Well, let’s read it right. 8 

 MR. PLOSA:  The letter was written in February of ’09 and 9 

it was based on an investigation at the time. 10 

 JUDGE ANDERSON:  All right.  But you point you’d like to 11 

not have it come in.  I’ve been unable to finesse that. 12 

 MR. PLOSA:  Yes. 13 

 JUDGE ANDERSON:  You’re not willing to –- there is no 14 

compromise and now the next question is, was this disavowed?  15 

If you’re seeking to invoke the decisional Law respecting 16 

disavowal you’ll recall in the Mercedes Case there was a 17 

written disavowal of the Affidavit in contest four days before 18 

the Complaint issued or four days before the Hearing.   19 

 Have you -– is your theory of opposition predicated on a 20 

disavowal to the Region? 21 

 MR. PLOSA:  Well, to disavow here at the Hearing. 22 

 JUDGE ANDERSON:  To disavow before the document was 23 

offered into evidence? 24 

 MR. PLOSA:  Yes. 25 
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 JUDGE ANDERSON:  When was that?  What was it?   1 

 MR. PLOSA:  It was on the record.  I don’t remember.  It 2 

was on whatever day this came in –- came into issue, Friday. 3 

 JUDGE ANDERSON:  Okay.  So, you’re talking –- 4 

 MR. SUTHERLAND:  Your Honor, it was about Friday’s date. 5 

 JUDGE ANDERSON:  All right and what you’re saying it’s 6 

out of date, it’s been changed or it’s not current and we’re 7 

not standing by it now and it shouldn’t come in.  So, stuff 8 

like that. 9 

 MR. PLOSA:  Correct. 10 

 JUDGE ANDERSON:  All right. 11 

 MR. PLOSA:  To the extent it’s being used as some sort of 12 

admission.   13 

 JUDGE ANDERSON:  Well, that’s exactly -– precise. 14 

 MR. PLOSA:  There’s no question it was written. 15 

 JUDGE ANDERSON:  Yeah and there’s no question then, under 16 

the Respondent’s contention, that it wasn’t disavowed until it 17 

was offered or identified. 18 

 MR. PLOSA:  Correct. 19 

 JUDGE ANDERSON:  All right.  That’s a different kind of 20 

disavowal than a Pre-Decision that is a Director Decision or a 21 

Pre-Complaint or a Pre-Hearing disavowal and the cases, well 22 

covered by you and well covered by Mercedes-Benz, the Overland 23 

Park Case, don’t go into disavowal in defense to an offer made.  24 

They go into the fact that we walked away from this Affidavit X 25 
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number of weeks, months, some cycle of time ago. 1 

 I’m going to receive it and I’ll read it your brief for 2 

cases on post-offer disavowal but I think –- 3 

 MR. PLOSA:  Just to make it real, real clear –- 4 

 JUDGE ANDERSON:  Sure. 5 

 MR. PLOSA:  We’re disavowing their interpretation of –- 6 

 JUDGE ANDERSON:  No, no, Counsel, that’s not what you’re 7 

doing.   8 

 MR. PLOSA:  Well. 9 

 JUDGE ANDERSON:  What you’re disavowing is physical entry 10 

into the evidence. 11 

 MR. PLOSA:  I don’t want it in.  Any way you’ll give it 12 

to me -- 13 

 JUDGE ANDERSON:  That’s right. 14 

 MR. PLOSA:  I will phrase it and frame it that way. 15 

 JUDGE ANDERSON:  Because I tried to start off saying is 16 

if this is a avowal of instruction throw it in and on brief say 17 

it’s not worth anything. 18 

 MR. KELLEY:  That’s what we intend to do, Your Honor.  19 

So, I think the Court is probably right when it was gentle 20 

urgings to say, hey, listen, the fact that you wrote it -– you 21 

wrote it and the General Counsel intends to argue their 22 

interpretation of what we wrote and we intend to argue the 23 

interpretation of what we wrote but the two –- there’s multiple 24 

meanings in what this document may have. 25 
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 JUDGE ANDERSON:  And the troops, even in retreat, fight 1 

on every occasion there’s an advantageous location.  So, there 2 

were two battles fought.  Seemingly, you’ve lost the first one 3 

and the second remains to you.  I’m going to receive it. 4 

 MR. KELLEY:  Understood. 5 

(General Counsel’s Exhibit 249 received into evidence.) 6 

 JUDGE ANDERSON:  And my basis of that so you understand 7 

my rationale is it’s a standard admission under the Federal 8 

Rules -- the cases I cited to you.  However, it does not 9 

include consideration of your disavowal cases, including the 10 

Mercedes Case, which cites lots of them, and I’ve considered 11 

those, but because of your disavowal being post-offer or post-12 

identification of offer I think they’re distinguishable.  So, 13 

specifically today, I didn’t yesterday or Friday or Thursday, 14 

address disavowal; today I do.  Too late.  Disavowal are too 15 

late.  I receive it.  What you make of it is a question of 16 

ascription of weight.  Ascription of weight by me is not a 17 

factor in determining admissibility.  So, the document is 18 

received, General Counsel. 19 

 MR. WYLLIE:  Thank you, Your Honor. 20 

 JUDGE ANDERSON:  You’re limited to what you received it 21 

for. 22 

 MR. WYLLIE:  That’s fine. 23 

 JUDGE ANDERSON:  Okay.  So, if on page 6 it says 24 

something, that’s not –- we’re taking it for the part quoted.  25 
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Q Have there been negotiations for an initial Collective 1 

Bargaining Agreement between the union and Santa Barbara News-2 

Press? 3 

A Yes. 4 

Q When was the first bargaining session between the News-5 

Press and the union? 6 

A The first bargaining session where the committees met 7 

jointly was in November 13th of 2007. 8 

Q And are the parties continuing to meet to negotiate an 9 

initial Contract? 10 

A Yes, we are.  11 

Q Approximately how many times have the parties met to 12 

bargain for an initial Contract? 13 

A I believe it’s twenty-seven. 14 

Q Twenty-seven? 15 

A Twenty-seven days. 16 

Q During these negotiations does the News-Press have a 17 

chief negotiator? 18 

A Yes, they do. 19 

Q Who? 20 

A Michael Zinser. 21 

Q Was Mr. Zinser the chief negotiator for Respondent at all 22 

of the bargaining sessions? 23 

A Yes, he was. 24 

Q Does the union have a chief negotiator? 25 
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(General Counsel’s Exhibit 300(a–j; m-n; r–u), inclusive 1 

received into evidence.) 2 

 MR. CAPPELLO:  Oh, I -- 3 

 JUDGE ANDERSON:   General Counsel, further questions of 4 

the witness? 5 

 MS. SILVERMAN:  Thank you, Your Honor. 6 

Q BY MS. SILVERMAN:  Mr. Caruso, can you take a look at 7 

General Counsel’s Exhibit 300(a)?  Does this record accurately 8 

reflect who was present for this bargaining session on November 9 

13th –- these bargaining sessions on November 13th and 14th, 10 

2007? 11 

 MR. CAPPELLO:  The best evidence rule.  It’s in evidence 12 

now. 13 

 JUDGE ANDERSON:  Well. 14 

 MR. CAPPELLO:  Why would she ask that question? 15 

 JUDGE ANDERSON:  It’s in evidence but she’s not -– she’s 16 

asking whether he sustains it but let’s turn to that.   17 

 What are you going to do with if they’re in and they’re 18 

not yet attacked?  Do you need the witness to go over the 19 

details? 20 

 MS. SILVERMAN:  No.  No, Your Honor. 21 

 JUDGE ANDERSON:  Very well.  Then I’ll assume you have 22 

another question. 23 

Q BY MS. SILVERMAN:  During the bargaining sessions on 24 

November 13th and 14th, 2007 do you recall any discussion of 25 
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merit wage increases?      1 

A Yes, I do. 2 

Q What do you recall? 3 

A On November 13 we had -- the Employer, Michael Zinser, 4 

had informed the committee that they were coming up on the 5 

year-end evaluations and that they were –- wanted to know the 6 

union’s position with regard to merit increases and bonuses. 7 

Q Did the union respond? 8 

A Yes, on the 13th I said I think I know what our position 9 

is.  In fact, I said I know what our position but I want to 10 

talk to the committee first and then I will get back to you 11 

with where we are at on that. 12 

Q And did you get back to –- 13 

A Yes, I did.  Yes, I did.  The following day I said, our 14 

position is that we probably are not going to come to an 15 

agreement in the very near future with regard to what -– to 16 

wages.  In fact, at that time we did not have a wage proposal 17 

on the table yet, and that we would expect them to continue to 18 

doing what they’ve always done.  And we asked them, what do you 19 

do?  And Michael responded, well, all I can tell you is that 20 

some years  -- with regard to merit increases, some years we do 21 

it and some years we don’t.  We didn’t do it this year.  I’m 22 

sorry, that’s unacceptable. 23 

Q You testified Mr. Zinser said, some years we do it, 24 

sometimes we don’t.  Did Mr. Zinser say anything else about 25 
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that? 1 

A Oh, yes, he says it’s at management’s discretion as to 2 

whether we do it or not. 3 

Q Now, during the November 13th and 14th, 2007 sessions do 4 

you recall any discussion of temporary employees? 5 

A Yes, we did.  Yes, we did. 6 

Q What do you recall being discussed? 7 

A We had brought up the subject on the 13th and since we 8 

have –- we have questions with regard to the temporary -– the 9 

use of temporary employees and Michael –- I had brought that up 10 

and Michael had responded that all he can tell me at that point 11 

in time was that the temporary employees are hired through 12 

Echelon and he did not know when they started using that 13 

agency. 14 

 The following day, on the 14th, we brought up the subject 15 

again and we says we have a problem with this because the way 16 

that they’re using the temp’s does not appear to be consistent 17 

with the Employee Handbook, which is their policy with regard 18 

to temporary employees. 19 

Q Did the Employer respond? 20 

A Well, he says that we are following –- I don’t know if he 21 

used the term, status quo, or following the Handbook.  But he 22 

said we are –- he did say that we’re –- we are consistent with 23 

the Handbook.  We said, you know, we don’t want to start off -– 24 

in fact, our Legal Counsel, Ira, had said, we don’t want to 25 
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start out the negotiations right off the bat here by -– you 1 

know, he didn’t say right off the bat.  I’m trying to be as 2 

exact as I can.  He said that we’re trying not to start out 3 

with filing Board Charges but we need an explanation of this. 4 

Q During the November 13th and 14th sessions was there any 5 

discussion of information requests? 6 

A Yeah.  Michael Zinser had said that it would help if you 7 

provide us with a -– your information or -- request in detail.  8 

I, responding with –- and Ira Gottlieb said he would.  I also 9 

added after he had said that, you know, we have an obvious 10 

question here.  This isn’t good starting out with not –- well, 11 

I just said that it wasn’t good.  The appearance of what 12 

they’re doing here wasn’t good and wasn’t consistent with that. 13 

Q You’re referring to the –- the temporary employees?     14 

A Yes.  I believe Ira had said, it’s looks as if you’re 15 

replacing a regular Bargaining Unit with temp’s. 16 

Q Can you take a look at -– it’s in the large binder.  It 17 

should be in front of you, GC-21?  18 

A This really large binder, the largest of the –- 19 

Q Yes, the largest. 20 

 MR. CAPPELLO:  -- what? 21 

Q BY MS. SILVERMAN:  It’s page 54 through 56. 22 

A Is this the fax dated 5-9-08?  No.  23 

Q It’s should be page 54, at the very bottom –- 24 

 JUDGE ANDERSON:  You can approach the witness. 25 
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Q How long did this phone call last? 1 

A I don’t know, 10 minutes, 20 minutes, somewhere in there. 2 

Q Can you take a look at GC-38?  It’s several pages, so 3 

please take a look at each page.  It starts on page 79 and goes 4 

through to page 89, GC-38. 5 

A Yes. 6 

Q What is this? 7 

A This is information that we had requested with regard to 8 

the wage history in the Santa Barbara Newsroom.  It’s a letter 9 

I received on January 23rd from Michael Zinser. 10 

Q Do you recall any discussion of GC-38 during the February 11 

12th through 15th bargaining sessions? 12 

A Yes, I do. 13 

Q What do you recall? 14 

A We had asked –- I had asked Michael to explain the 15 

spreadsheet, what these -– they had columns.  I think it was IM 16 

-- well, I can look at it -- what IMC type meant and he 17 

explained that the DBOOAD (phonetic) -- what the rates were at 18 

the time the paper was purchased by the Publisher, not by the 19 

owner but by Ms. McCaw.   And then he explained what the 20 

annually -– the annual merit increases were.  And he had said, 21 

as he had said in the past -- he says, in some years there were 22 

never any across-the-board wage increases, in some years there 23 

were increases and in some years there were none at all, nobody 24 

got increases. 25 
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Q Did you respond to him when Mr. Zinser said that? 1 

A Yes, I did.  I said that’s not what this document shows.  2 

This document shows that every year there were increases since 3 

they bought it, sometimes at the end of the year, sometimes at 4 

the beginning of the year, and that they were -– they were 5 

there every year until 2006.  And we asked why there weren’t 6 

any increases in 2006? 7 

Q Did Mr. Zinser respond? 8 

A Oh, he did respond.  This conversation took place on 9 

February 12th.  On the 13th we asked him if he had –- we asked 10 

him again if he had any more information and he didn’t.   11 

 On the 14th I asked him if he had a response to our 12 

question that was regarding why these people didn’t get any 13 

increases. And he said that he didn’t have a response at that 14 

time. 15 

 On the 15th I asked him again and he said, oh, there’s a 16 

question pending?  I thought you were just making a statement 17 

and the statement being earlier that we had said –- our Legal 18 

Counsel said, look, you didn’t give us an explanation on these 19 

temp’s and we had to file a Charge.  Now here we are again 20 

asking if there’s some other explanation other than retaliation 21 

as to why these increases didn’t occur in 2006.  Is there some 22 

other explanation?  And he said, send me an information 23 

request. 24 

Q Mr. Zinser said? 25 
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A Yes. 1 

Q Did Mr. Zinser, at any time since these bargaining 2 

sessions in February, 2008, explain or provide an explanation 3 

about -– with respect to the question that you had asked why 4 

employees did not receive merit wage increases in connection 5 

with 2006 performance? 6 

A No, he only said that some years we give them and some 7 

years we don’t give them, and it’s at management’s discretion. 8 

Q Would you take a look at GC-325?  It should be toward the 9 

end of the large binder on page 268. 10 

A 325, did you say? 11 

Q Correct.   12 

 JUDGE ANDERSON:  And the page number again, Counsel? 13 

 MS. SILVERMAN:  Page number 268. 14 

 JUDGE ANDERSON:  Thank you. 15 

 THE WITNESS:  Where are these tabs again?  These tabs are 16 

the –- the name of the Exhibit? 17 

Q BY MS. SILVERMAN:  Yes, they should be tabbed 325.   18 

A Yes, Grievance Procedure February 13th? 19 

Q Okay.  Do you recall any discussion of this document, GC-20 

325, during the February 12th through 15th sessions?  21 

A Yes, I recall expressing to Michael Zinser when I first 22 

looked at this document I was looking for a Step 5, which would 23 

normally be arbitration and -– arbitration and I held the 24 

document –- 25 
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 MR. CAPPELLO:  Move to strike.  Normally be arbitration 1 

is speculation. 2 

 THE WITNESS:  I’m just saying what I said. 3 

 JUDGE ANDERSON:  That’s what you said in the meeting? 4 

 MR. CAPPELLO:  I’m sorry.  I didn’t hear it that way. 5 

 JUDGE ANDERSON:  All right.  That’s what it’s received 6 

for. 7 

 THE WITNESS:  In fact, I held –- 8 

 JUDGE ANDERSON:  Oh, you don’t want to take my job.     9 

 THE WITNESS:  Sorry. 10 

 MR. CAPPELLO:  Thank you, Your Honor. 11 

 JUDGE ANDERSON:  General Counsel, an additional question? 12 

Q BY MS. SILVERMAN:  After you said that you had looked for 13 

a Step 5.  Did you say anything else about this proposal? 14 

A I’m trying to think of that day on February 13th. 15 

 JUDGE ANDERSON:  Take the time that you need. 16 

 THE WITNESS:  What we said and I can’t exactly recall my 17 

exact words: We said that there’s no arbitration in this clause 18 

or in this language.  We need to have a third-party neutral 19 

arbitration and again, I’m just trying to go through that week 20 

or progress through that week.    21 

 I believe later in that week we had additional discussion 22 

on it and Michael Zinser had said, you know, there is no 23 

arbitration.  There is no arbitration now.  This would 24 

represent a dramatic change for the Employer and, you know, you 25 
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have the right to propose your proposals and we have the right 1 

to refuse.  I don’t know if he used the term, refuse, but 2 

something to that effect.    3 

Q BY MS. SILVERMAN:  Do you recall any discussion of the 4 

status quo during these February 12th through 15th sessions? 5 

A Yes, I recall -– on the 13th or 14th we said, you know, 6 

we’re trying to make progress here.  We’ve had five days of 7 

negotiations.  You know, everything that we’ve agreed so far 8 

has been proposals that are “status quo” and we found them 9 

acceptable to live with those and they have not moved on 10 

anything other than the “status quo” or proposed anything, 11 

other than what would currently exist. 12 

 I believe Ira had said that if you continue to do this, 13 

this is bad-faith bargaining. 14 

 MR. CAPPELLO:  Objection.  Move to strike as hearsay.  15 

 JUDGE ANDERSON:  Was he at the bargaining session? 16 

 THE WITNESS:  Yes. 17 

 MR. CAPPELLO:  Ira said that at the bargaining session? 18 

 THE WITNESS:  Yes. 19 

 JUDGE ANDERSON:  The witness’ testimony. 20 

 MR. CAPPELLO:  Did you have a date on that bargaining 21 

session that Ira supposedly said that? 22 

 THE WITNESS:  It was during that week because I had used 23 

the term, the fifth day would be the 13th, the 14th –- 24 

 MR. CAPPELLO:  All right. 25 
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 THE WITNESS:  The 14th or 15th, I believe.  I think his 1 

exact phrase:  This is beginning to smell like bad faith, if 2 

you propose anything other than the status –- if you don’t 3 

propose anything other than the status quo.  4 

Q BY MS. SILVERMAN:  Would you turn to GC-332?  It should 5 

be tab 332.  It’s on page 284. 6 

A Yes. 7 

Q What is that? 8 

A This is the Company’s proposal for bulletin board.         9 

Q Do you recall any discussion of GC-332 during the 10 

February 12th through 15, 2008 bargaining sessions? 11 

A Yes, we had -– I had commented when we received this.  12 

The union already presented our bulletin board language.  This 13 

is the Company’s counter-proposal on that and we said that it 14 

was demeaning and condescending and that, you know, for us to 15 

have –- permission we need the Publisher’s permission to put 16 

our bulletin board –- to have it okay with the Publisher as to 17 

what we would post and what we wouldn’t post -– and we had 18 

presented a counter-proposal –- understand some concerns they 19 

may have.  20 

Q Now, just with respect to this document, GC-332 –- 21 

A Yes. 22 

Q Once you raised your concern about the proposal, did the 23 

Employer respond? 24 

A Yeah, they said some Contracts don’t even have union 25 
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 JUDGE ANDERSON:  Sure. 1 

 THE WITNESS: For a split second there? 2 

 JUDGE ANDERSON:  Go ahead. 3 

 THE WITNESS:  Yes, we had -– I had said that we were 4 

waiting for a response on this document. 5 

Q BY MS. SILVERMAN:  On which document? 6 

A The item 21.  Our -- we were asking for response to -- 7 

the union’s response on Grievance and arbitration and said 8 

that, you know, everything can’t be the same as it was and I’d 9 

hope that we’d get a rational response on that and that -– I 10 

don’t know.  I forgot.  I’m sorry.  Yeah.  We had hoped that we 11 

would get a rational response on this --- oh, and the –- you 12 

know, and that the –- and that there has to be a dispute -– a 13 

resolution of the dispute or something to that effect and there 14 

has to be –- and I forget what the term is that I used. 15 

Q Would you –- we’re going to move to a different document.  16 

Would you take a look at GC-348?  It’s page 310.   17 

A Yes. 18 

Q Do you recall any discussion on this document? 19 

A Yes, I do.   20 

Q Okay.  21 

A I pointed out to Michael Zinser that this doesn’t really 22 

catch everything that we had said with regard to the -– our 23 

response to that.  I had said that it was more than that.  We 24 

had said that continuing following the status quo -- continuing 25 
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doing what you were doing –- 1 

Q With respect to? 2 

A Merit increases and I think I even provided a document 3 

after that kind of following up what I had said. 4 

Q And when you said -– when you made your statement did Mr. 5 

Zinser respond?  6 

A Not that I recall. 7 

Q And do your recall when you had this conversation about 8 

GC-348?   9 

A It would have been on February 25th. 10 

Q Okay.  Now, I’d like for you to take a look -– I’m going 11 

to ask you to look at three documents, GC-353, it’s on page 315 12 

–- 13 

A Okay. 14 

Q Then GC-358, which is page 320. 15 

A Okay. 16 

Q And GC-360, pages 323 and 324.     17 

A Okay. 18 

Q What is GC-353? 19 

A GC-353 is the union’s counter-proposal to Employer’s 20 

Discipline and Discharge proposal. 21 

Q Do you recall any discussion of these three documents, 22 

GC-353, GC-358 and GC-360 during the February 25th through 27th, 23 

2008 bargaining sessions? 24 

A Yes, I do. 25 
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Q What do you recall? 1 

A I recall that we had -– I had walked the Employer 2 

committee through the our discipline and discharge proposal.  I 3 

said that ours are more broad and to be more like theirs we had 4 

put some of these things in there to -- you know, to be more 5 

like their proposal.  6 

 The Employer had responded back, not verbally at the 7 

table but later with the document, GC-358, and I expressed 8 

verbally and in my written response, which is captured in 9 

document 360, GC-360, that we thought that it was misleading to 10 

say that the progressive discipline was fixed.  I’d never heard 11 

of such a thing as a fixed discipline as he was describing, 12 

that the –-  13 

 Michael had said under our proposal –- this document that 14 

under this –- and he had proposed plenty of -– seen plenty of 15 

them in his years as a labor management representative.  That 16 

he had seen many of these documents with such fixed discipline 17 

and I said, I’ve never heard of it and it got kind of childish.  18 

I said –- he said you should write better.  I said you should 19 

read better and I said if you had any questions you should have 20 

asked when I walked him through it.  He says, if I needed to I 21 

would have asked.  There’s no question. 22 

 We also talked about the Section 4 part, which was the 23 

search thing.  Some of these things don’t come across like this 24 

and we have the right to punish you and he was saying you 25 
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should have no expectation of -–  that doesn’t come across 1 

right.  It doesn’t come across right when a Supervisor says, 2 

this is okay and then later you’re disciplined for it.  We need 3 

to come to an agreement what bias is or come to an 4 

understanding of what is just cause.  You know, we have to have 5 

just cause, disagreements and agreements.  That’s my 6 

recollection of the exchange that took place over those days. 7 

Q Do you recall any discussion of arbitration during the 8 

February 25th through 27th sessions? 9 

A Like I said before at several occasions, we have to have 10 

arbitration.  We have to have neutral arbitration, a third-11 

party.  And I believe Ira Gottlieb had said, these days that, 12 

that’s not Wendy and Arthur Von Wiesenberger.  We have to have 13 

a neutral third party.   14 

 I said we have to have an objective -– I said we have to 15 

have an objective –- how did I phrase it?  We have to have an 16 

objective dispute resolution process and we have to have a 17 

neutral arbitrator, third-party arbitrator. 18 

Q I’m now going to ask you to flip to GC-356, which is on 19 

page 318.  What is that? 20 

A This is the response to the Employer’s discharge and 21 

discipline proposal, that was added as an Addendum to the 22 

discipline and discharge proposal that we initially gave on 23 

February 25th and what we put in our proposal was –- is a –- 24 

employee.  The Employer said the employees need to meet 25 
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production standards. 1 

 We added reasonable production standards and we offered 2 

this an Addendum to that to define the things that they should 3 

take into consideration when setting expectations.   And that’s 4 

how we communicated it.  That these are considerations they 5 

should take.  It wasn’t intended to be part of the Contract but 6 

it was as an Addendum and Michael asked me if that’s how we had 7 

proposed that. 8 

Q Now, looking at the fourth bullet point on this document, 9 

GC-356, number of bylines.  During the February 25th through 27th 10 

sessions did the Employer say anything about any requirement 11 

with respect to the Employer submitting a certain number of 12 

bylines per day? 13 

A No, he didn’t specify a number.  I believe what he had 14 

said and he had said in the meetings at the end of April was 15 

that employees should meet the expectations at the end of the 16 

day.  The employee should meet the Employer’s expectation with 17 

regard to the number of stories, but there was never a specific 18 

number mentioned at those meetings.  19 

Q And can you please turn now to GC-361 and also GC-363?  20 

GC-361 is on pages 325 and 326. 21 

A Okay. 22 

Q And GC-363 is on pages 328 and 330. 23 

A Yes. 24 

Q Do you recall any discussion of GC-361 and GC-363 during 25 
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the April 2nd and 3rd, 2008 bargaining sessions? 1 

A Yes. 2 

Q What do you recall? 3 

A On GC-361 the Employer had presented that.  It was in the 4 

morning.  We were at the Oceanana Hotel and they had presented 5 

that to us and explained when they presented to us that it had 6 

-– they had changed the previous proposal by adding a mediator 7 

to their language and they had language to that effect.   8 

 And we responded to those things.  We –- actually but we 9 

responded verbally that the mediator may be beneficial for the 10 

parties and to the process of dispute resolution but it can’t 11 

be a substitute an impartial third-party arbitrator.  We have 12 

to have somebody that has the authority to resolve the dispute.  13 

There was extensive discussion on that. 14 

 The other topic that was discussed with regard to Section 15 

364 was the footnote, footnote number 7. 16 

Q Are you referring to GC-363? 17 

A Yes, I am.  It’s on page 329. 18 

Q And what was discussed with respect to footnote 7? 19 

A I had said that there aren’t thousands and thousands of 20 

Union Contracts.  Michael Zinser had said that he had actually 21 

negotiated Contracts that did not have arbitration or just 22 

cause in them.  I said there are not thousands and thousands of 23 

Contracts.  I doubt that there are tens and tens of Contracts.  24 

I said that this is a union shop.  25 
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 Now, there was a union vote and the majority of the 1 

people elected the union and we have to start negotiating 2 

things that are found in Union Contracts, not things that may 3 

be out there in the non-union environment.  That’s with my 4 

recollection on that discussion. 5 

Q Take a look now at GC-368, page 338.   6 

A Yes. 7 

Q Do you recall any discussions of this document during the 8 

April 2nd and 3rd, 2008 sessions? 9 

A Well, actually we walked through this item by item and I 10 

don’t recall all of the details of each of the items as to when 11 

we disagreed with their assessment of that.  We did state that 12 

we don’t think you took us in the spirit in which it was 13 

intended as guidelines. 14 

Q When you say, you didn’t take this in the spirit, what 15 

are you referring to, take what? 16 

A What we had offered this as was as a guideline to 17 

reasonable expectations because there were things that you 18 

should take into consideration.  Then we offered it and I think 19 

it even says so in that document that in addition to, you know, 20 

when making that determination you should take the Employer’s 21 

side and maybe it would be -- certainly be profitable.  But on 22 

the specifics of this when we got to the one that sticks out in 23 

my mind with regard to the bylines is the number of byline 24 

stories.   25 
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 The Employer had said at the end of the day the employees 1 

should be able to meet what the Employer determines are the 2 

appropriate number of stories.  He didn’t mention any specific 3 

number with regard to what they’re doing at the News-Press.  He 4 

said there are some newspapers that have a minimum requirement, 5 

one story per day. 6 

Q And did Mr. Zinser say that there was a requirement of 7 

one byline story a day at the News-Press? 8 

A No, he did not. 9 

Q Did the parties meet for bargaining in May of 2008? 10 

A Yes, we did.  We met on May 13th and 14th or 14th and 15th.  11 

Fourteenth and fifteenth. 12 

Q Was Mr. Steepleton present for the Employer during the 13 

May, 2008 sessions? 14 

A No, he wasn’t.  15 

Q Do you recall during the May 14th and 15th, 2008 sessions 16 

any discussion of maybe filing Unfair Labor Practice Charges 17 

against the Employer? 18 

A Yes. 19 

Q What do you recall? 20 

A We were having –- I was having an exchange, and I forget 21 

the subject matter, with Michael Zinser and Dugan Kelley says: 22 

“We appreciate the Company withdrawing your Code of Ethics 23 

proposal and your work assignments proposal.” 24 

Q The union’s? 25 
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A Yes.  The union withdrawal of those two –- proposals. 1 

 MR. CAPPELLO:  Just so the record is clear, the witness 2 

was saying that Mr. Kelley was quoted as saying he appreciated 3 

the union withdrawing those proposals. 4 

 He had testified for the Company. 5 

 THE WITNESS:  Did I? 6 

 MR. CAPPELLO:  Yeah. 7 

 JUDGE ANDERSON:  I don’t think there’s an ambiguity 8 

there. 9 

 MR. CAPPELLO:  All right, as long as you followed that. 10 

 JUDGE ANDERSON:  Go ahead, sir.  11 

 THE WITNESS:  Yes.  And he said, but what about this –- 12 

surface bargaining Charge that was hired by -– that was filed 13 

by Ira Gottlieb who’s not even here today?  And I responded 14 

that, that was with my knowledge that it was filed and was 15 

related to issues that were occurring at the table. 16 

 Mr. Kelley responded back to that.  That we have sat here 17 

for countless hours listening to your dribble and we sat for 18 

you nicely.  And he said listening for countless hours, 19 

listening to your dribble and I responded that being nice is 20 

not a substitute for bargaining in good faith. 21 

 He went on to say that the -– you know, doing these types 22 

of things, and I don’t really recall his exact terminology, his 23 

exact words but he said filing this Charge is not going to do 24 

anything to advance your cause.  Filing a Board Charge is not 25 
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going to –- the Judge told you, you couldn’t do this.  Filing a 1 

Board Charge is not going to change our position.  We’re not 2 

going to bend on work assignments, Grievances, and maybe it was 3 

Code of Ethics or something to that effect that we’re not going 4 

to change our position.   5 

 He said, you know, these things with Grievants or just 6 

cause are frivolous and you were never to get those and the 7 

Judge said and -- said I’m not going to debate your opinion and 8 

then I debated by saying your opinion is frivolous.   9 

 And then we –- and I asked -- I tried to get him back on 10 

track and I asked Michael Zinser are there bargaining’s you 11 

want to explain.  No, I take that back.  I tried to get it back 12 

on track that we here to bargain on the bargaining issues and 13 

sometime shortly after that Michael agreed. 14 

Q Would you take a look now at GC-388, pages 363 and 367? 15 

A Yes. 16 

Q What is GC-388? 17 

A in the May 15th meeting Michael had asked us, asked me to 18 

provide a written response.  He said we have given you a 19 

management’s rights proposal about November.  We would like to 20 

get a response on that today.  I think he said that’s the thing 21 

he wanted to talk about that day. 22 

 I said, well, if you had provided us with an electronic 23 

format we would have probably responded in writing item by 24 

item.  He did say that he –- he did say you can’t have it today 25 
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and said we were trying to get it back to you today.  We’ll 1 

work on it and we’ll have it either today or the next time that 2 

we meet.  And it was the first rule of business on June 3rd 3 

because we did have it.  And so we gave this proposal at the 4 

beginning of the day and walked through the proposal with the 5 

Employer.  6 

Q Now take a look, please, at GC-389, which is on pages 368 7 

and 369. 8 

A Yes. 9 

Q What is GC-389? 10 

A That’s management’s response to our response to their 11 

management’s rights proposal. 12 

Q And lastly take a look, please, at GC-392, pages 372 and 13 

373.   14 

A Yes. 15 

Q What is GC-392? 16 

A 392 is our counter-proposal to the management’s rights 17 

clause. 18 

Q Do you recall any discussion of these three documents, 19 

General Counsel’s Exhibits 388, 389 and 392 during the June 3rd 20 

and 4th, 2008 sessions? 21 

A Yeah.  We had presented this proposal at the request of 22 

management.  As I said earlier, we walked through our response 23 

on June 3rd.  One of the things that stands out to me when I go 24 

through it, just recalling back of going through all my notes 25 
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and didn’t have concerns.  And now that I think about it, what 1 

I did say was that the –- we didn’t see a lot of red flags with 2 

the typical management’s rights clause because management’s 3 

rights is based on other things in the Agreement.  If there’s 4 

just cause in there and you’re not complying with this, and I 5 

expressed this at the table, then we’re not as concerned.   6 

 As long as the discharge and discipline, you know, 7 

Grievance procedure is adequate then management’s rights is.  8 

As long as these other things are in place, then it’s not as 9 

big an issue and then, you know, I reflected that in our 10 

counter-proposal. 11 

Q Do you recall the Employer responding when you said that? 12 

A Well, the response from Michael Zinser was, what you’re 13 

proposing in your counter-proposal is taking away everything 14 

that we’re trying to do.  He didn’t elaborate on what that was 15 

but he says it’s -- he did say in Section 6 that it elaborates, 16 

not Section -– the new Sections erases everything that we had 17 

done. 18 

Q Did he say –- 19 

A That we were trying to -– that we were trying to achieve. 20 

Q On the same -– Section 6. 21 

A That was rights.  I’m looking at page 373, which is the 22 

page 2 of the union’s counter-proposal on June 4th. 23 

Q Which is GC-392? 24 

A Yeah.  License provided in this Article does not 25 
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supersede management’s legal obligation to bargain over changes 1 

and substantially affect the wages, hours, working conditions 2 

of Bargaining Unit employees. 3 

 I think he had said essentially you’re saying we have to 4 

bargain over every change and I said, we don’t see it that way. 5 

Q Did you meet for bargaining in July of 2008? 6 

A Yes, we did. 7 

Q For how many days? 8 

A We met for two days, July 10th and 11th. 9 

Q Was Mr. Steepleton present for the July 10th and 11th 10 

sessions? 11 

A No, he wasn’t.  I don’t believe Mr. Steepleton was 12 

present for any meetings after February 27th. 13 

Q Did you meet in October, 2008 for bargaining? 14 

A Yes, we did. 15 

Q When? 16 

A We met on October 22nd and 23rd. 17 

Q Would you turn now to GC-375?  It’s on pages 2165 and 18 

166.  75. 19 

A 74 or –- 20 

Q GC-75. 21 

A Oh, GC-75. 22 

 JUDGE ANDERSON:  What page numbers were they, Counsel? 23 

 MS. SILVERMAN:  It’s page 165 through 166. 24 

 THE WITNESS:  Yes. 25 
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Q BY MS. SILVERMAN:  What is that? 1 

A That is a letter that I wrote to Michael Zinser asking to 2 

be updated on changes in employment status of the Bargaining 3 

Unit.  It’s actually the second request. 4 

Q Now looking to almost the very back of the –- there’s GC-5 

420.  It’s on page 406 and page 407.  Would you take a look at 6 

that? 7 

A I’m sorry.  What were the tab numbers again? 8 

Q 420.   9 

A Okay. 10 

Q What is that? 11 

A This is a response to the union on some various union 12 

questions that we presented on the twenty-second. 13 

Q Now prior to this October 22nd, 2008 response to various 14 

union questions, had the Employer provided you with information 15 

responsive to our August 6, 2008 information request, which is 16 

GC-75, the document you were looking at just a couple of 17 

minutes ago? 18 

A You’re referring to item 2 on GC-420? 19 

Q Yes.   20 

A No, I don’t recall that. 21 

Q Now flipping back to GC-84, pages 178 and 179. 22 

A Run that by me again. 23 

Q Will you take a look at GC-84 on pages 178 and 179?   24 

A Yes. 25 
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Q What is that? 1 

A This is a letter from me to Michael Zinser requesting 2 

information on some employees in this room. 3 

Q Now, flipping to GC-89, pages 180 through 183, can you 4 

take a look at that? 5 

A Yes. 6 

Q And what’s that? 7 

A This is Michael’s response to my information request. 8 

Q Prior to this October 24th, 2008 letter, which is GC-89, 9 

had the Employer provided you in your capacity as union 10 

representative with information responsive to your September 11 

9th, 2008 letter, which is GC-84? 12 

A No. 13 

Q Now, I’m going to jump ahead to the bargaining sessions 14 

in January of 2009. 15 

A Okay. 16 

Q Are you familiar with an individual named, Richard 17 

Mineards? 18 

A Yes, I know him. 19 

Q Who is Richard Mineards? 20 

A Richard Mineards was a Columnist at the Santa Barbara 21 

News-Press. 22 

Q Does he still work at the News-Press? 23 

A No, he doesn’t. 24 

Q When did he stop working at the Santa Barbara News-Press? 25 
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A I think it was the first or second week of January. 1 

Q Of what year? 2 

A Of 2009. 3 

Q Did he resign? 4 

A No, he was laid off. 5 

Q How did you come to find out about Mr. Mineards’ layoff? 6 

A I read it in a blog. 7 

Q Prior to Mr. Mineards’ layoff did the Employer notify you 8 

that it was going to be laying off Mr. Mineards? 9 

A No. 10 

Q Do you recall any discussions about Mr. Mineards at the 11 

bargaining table with the Employer? 12 

A Yes, I do. 13 

Q When did you first have a discussion with the Employer 14 

about Mr. Mineards? 15 

A I don’t recall the dates that we met in January.  I want 16 

to say it was the 14th and 15th or 15th and 16th, whichever that 17 

first day was.  I had expressed to Michael Zinser that I wanted 18 

to have some information.  I wanted to know what the status 19 

change was of Richard Mineards. 20 

Q And did Mr. Zinser respond? 21 

A He said he didn’t know anything about it.  He asked me 22 

how to spell his name, which I did, and he said that he would 23 

look into it. 24 

Q Did you respond? 25 
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A Well, I told him that it was my understanding that his 1 

employment was -– that he was on layoff and that –- I’m trying 2 

to think on the first or second.  Well, he said he’d get back 3 

to me and I don’t recall.  I asked him again that afternoon, I 4 

believe, if he had anything and he didn’t at this time and then 5 

before we adjourned on the 15th I asked him again if he had any 6 

more information on Mr. Mineards and he said that he did not 7 

and that he would get back to me in writing at a future date. 8 

Q Okay. 9 

A You know what?  And I’m trying to think back.  I think I 10 

did mention on the first day is that, you know -- I’m trying to 11 

get the facts from him or get an explanation because I don’t 12 

want to have to file a Charge on this.  So, I’m trying to find 13 

out from you what’s going on and he said he would get back us. 14 

I don’t, you know, recall if I said that specifically or not 15 

but I seem to recall that, something to that effect. 16 

Q Do you recall who else, other than Mr. Zinser, was 17 

present for the Employer during the January 14th and 15th, 2009 18 

sessions? 19 

A In the 2009 sessions it’s been Michael Zinser and Travis 20 

Armstrong. 21 

Q Who is Travis Armstrong? 22 

A Travis Armstrong is the Editorial Department Editorial 23 

Editor or –- 24 

Q At the Santa Barbara News-Press? 25 
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Q It’s GC-443. 1 

A Yes. 2 

Q Okay.  Is that –- you were referring to a document that 3 

you were looking at during the February 26, 2009 session.  Is 4 

this the document? 5 

A Yes.  Yes, it is. 6 

Q Between February 26, 2009 and March 24th, 2009 when the 7 

Complaint in this Case issued, did you have any additional 8 

discussion with Respondent about Mr. Mineards? 9 

A No. 10 

Q Since this February 26, 2009 session did the Employer 11 

provide you with a position on severance for Mr. Mineards? 12 

A I seem to recall in April that I had asked if they had 13 

anything further but I don’t think they responded or didn’t 14 

have anything at that time.  The answer is no.  15 

Q And was Mr. Mineards a Bargaining Unit employee? 16 

A Yes, he was. 17 

Q Would you take a look now at GC-54 on page 114 through 18 

116? 19 

 MR. CAPPELLO:  I’m sorry.  I didn’t get that number, Your 20 

Honor. 21 

 MS. SILVERMAN:  GC-54. 22 

 MR. CAPPELLO:  Thank you. 23 

 MS. SILVERMAN:  Pages 114 through 116. 24 

 THE WITNESS:  Yes. 25 
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(Off the record.) 1 

 JUDGE ANDERSON:  On the record.  General Counsel, further 2 

questions of the witness? 3 

 MS. SILVERMAN:  Yes, Your Honor. 4 

Q BY MS. SILVERMAN:  Are you familiar with an individual 5 

named, Robert Eringer? 6 

A I know who is he. 7 

Q And who is he? 8 

A He’s the –- someone that they hired as an Investigative 9 

Reporter at the News-Press.    10 

Q How did you first find out about Mr. Eringer working at 11 

the News-Press? 12 

A I read it through a blog. 13 

Q Did the Respondent notify you prior to Mr. Eringer 14 

joining Santa Barbara News-Press as an Investigative Reporter? 15 

A No. 16 

Q Are you familiar with an individual named, Kyle Jahner? 17 

A I know who he is. 18 

Q Who is he? 19 

A He was a temporary employee working in the Newsroom, in 20 

the sports room, I think. 21 

Q What’s his employment status with the News-Press 22 

currently? 23 

A He’s no longer working there. 24 

Q Do you know when he last did work for Santa Barbara News-25 
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Press? 1 

A I want to say in April or May of 2008. 2 

Q And are you aware of whether he resigned? 3 

A No, he was part of a restructuring. 4 

Q How did you come to find out that Mr. Jahner is no longer 5 

working at the News-Press? 6 

A I think I might have read about that in a blog, too. 7 

Q And prior to this restructuring did the Employer give you 8 

notice that it was no longer going to be using Mr. Jahner? 9 

A No. 10 

Q Prior to its restructuring did the Employer give you an 11 

opportunity to bargain over the effects of no longer using Mr. 12 

Jahner? 13 

A No. 14 

Q Please look at GC-53.  It’s on page 112 and 113.   15 

 JUDGE ANDERSON:  Do you have it, sir? 16 

 THE WITNESS:  Yes, I do. 17 

Q BY MS. SILVERMAN:  What is this? 18 

A This is a letter from me to Michael Zinser regarding the 19 

layoff for the reduction in force at Santa Barbara News-Press. 20 

Q Did the Employer respond to this May 2nd, 2008 letter? 21 

A I don’t recall receiving it, no. 22 

Q Are you familiar with an individual named, Dennis Moran? 23 

A Yes, I am. 24 

Q Who is Dennis Moran? 25 
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A Dennis Moran was a Sports Writer at the Santa Barbara 1 

News-Press. 2 

Q Is he currently an employee at Santa Barbara News-Press? 3 

A No. 4 

Q Okay.  What is his employment status at Santa Barbara 5 

News-Press? 6 

A He was terminated the end of August, beginning of 7 

September. 8 

Q Of what year? 9 

A Of 2009. 10 

Q Of 2009? 11 

A No, 2008.  I’m sorry.  We’re not there yet.  2008. 12 

Q And how did you become aware that Mr. Moran had been 13 

terminated? 14 

A I spoke with him. 15 

Q Please take a look at GC-79.  It’s on page 171.   16 

A Yes. 17 

Q What is this? 18 

A This is my letter to Michael Zinser regarding Dennis 19 

Moran’s then suspension. 20 

Q Prior to your sending this letter, had the Employer 21 

notified you that it was going to suspend Mr. Moran? 22 

A No. 23 

Q And then prior to Mr. Moran’s discharge, had the Employer 24 

given you notice that it was going to discharge Mr. Moran? 25 
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A No. 1 

Q Would you flip now a page over to GC-80, page 172?   2 

A Yes. 3 

Q What is this? 4 

A This is a response to my letter from Michael Zinser, my 5 

August 23rd letter. 6 

Q At any time before or after Mr. Zinser sent you this 7 

letter which states that the News-Press has no obligation to 8 

bargain with you over any discipline pertaining to Mr. Moran, 9 

did it bargain with you over the effects of the suspension of 10 

Mr. Moran? 11 

A No. 12 

Q What about over the effects of Mr. Moran’s discharge? 13 

A No. 14 

Q Are you aware of any rules or standards regarding the 15 

number of stories Reporters must submit at the News-Press? 16 

A Yes. 17 

Q And when did you become aware of any such rule? 18 

A I was told in, I want to say, early December of 2008 of a 19 

meeting that was held.  A couple of committee people had 20 

contacted me and said that they had a meeting and there were 21 

some changes that were going on at the News-Press. 22 

 MR. CAPPELLO:  That sounds like hearsay to me.  I move to 23 

strike it. 24 

 JUDGE ANDERSON:  It’s not being offered for the truth of 25 
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the matter, I assume. 1 

 MS. SILVERMAN:  That’s correct. 2 

 MR. CAPPELLO:  Bu what other purpose would it be? 3 

 JUDGE ANDERSON:  I’m assuming it’s going to be the 4 

threshold to subsequent communications or actions by –- 5 

 MR. CAPPELLO:  Well, why wouldn’t they just go to the 6 

other rather than –- unless it’s being offered for the truth? 7 

 JUDGE ANDERSON:  Well, it won’t be received for the 8 

truth. 9 

 MR. CAPPELLO:  Okay. 10 

 JUDGE ANDERSON:  We’ve had testimony with –- 11 

 MR. CAPPELLO:  Okay. 12 

 JUDGE ANDERSON:  But go ahead.  A little leading is 13 

permissible to get somewhere if you like here. 14 

Q BY MS. SILVERMAN:  Can you describe the –- what you 15 

learned about the productivity standard in early December, 16 

2008? 17 

A No. 18 

 MR. CAPPELLO:  What -- if you want to excuse the witness 19 

you can but what are you getting here and what are you trying 20 

to do with it? 21 

 MS. SILVERMAN:  Essentially we’re trying to establish 22 

whether the Employer notified the union prior –- 23 

 JUDGE ANDERSON:  All right.  Go ahead. 24 

 MS. SILVERMAN:  So, I’m trying to establish -- 25 

JDA1594

USCA Case #15-1074      Document #1647660            Filed: 11/23/2016      Page 207 of 370

lpalmerin
Typewritten Text
[

lpalmerin
Typewritten Text
]



                                                          

Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, Kansas 66203 
(913)422-5198 

2007

 JUDGE ANDERSON:  Go ahead. 1 

 MS. SILVERMAN:   -- what he learned. 2 

 JUDGE ANDERSON:  All right. 3 

 MR. CAPPELLO:  But why wouldn’t the question be, did the 4 

employee –- 5 

 JUDGE ANDERSON:  At any time ever? 6 

 MR. CAPPELLO:  Right, notify you of -- 7 

Q BY MS. SILVERMAN:  Did the Employer notify you that it 8 

was going to announce to employees a productivity standard? 9 

A A specific productivity standard? 10 

Q A specific productivity standard. 11 

A No. 12 

Q To your knowledge did any Unit employees receive merit 13 

wage increases in connection with 2006 performance? 14 

A No. 15 

Q To your knowledge did any Unit employees receive merit 16 

wage increases –- 17 

 MR. CAPPELLO:  Well, I’m sorry.  Please, I didn’t mean to 18 

interrupt. 19 

 JUDGE ANDERSON:  Go ahead, Counsel. 20 

Q BY MS. SILVERMAN:  To your knowledge did any Unit 21 

employees receive merit wage increases in connection with 2007 22 

–- 23 

 MR. CAPPELLO:  This is asking for hearsay, Your Honor.  24 

 JUDGE ANDERSON:  Is there a dispute about this?  Let’s 25 
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start with that.  My memory –- remembering that I only have 1 

heard half the Case but I -– these account questions are 2 

usually not in controversy. 3 

 MR. CAPPELLO:  These are not. 4 

 MS. SILVERMAN:  Okay.  I’ll skip ahead. 5 

 JUDGE ANDERSON:  Go ahead. 6 

Q BY MS. SILVERMAN:  Did the Employer notify you that it 7 

was not going to grant merit wage increases in recognition of 8 

2006 performance? 9 

A No. 10 

Q Did the Employer notify you that it was not going to 11 

grant merit wage increases in recognition of 2007 performance? 12 

A No. 13 

Q Will you take a look at GC-348?  It’s on page 310.   14 

A Yes. 15 

Q What is this? 16 

A This is the Employer’s position on wage adjustments as 17 

negotiations continue as presented in February 25th, 2008. 18 

Q 2008? 19 

A Actually, this should be 2009. 20 

 JUDGE ANDERSON:  So, the caption, you think, was in 21 

error?     22 

 THE WITNESS:  I don’t know.  Maybe,you know, I don’t know 23 

–-  24 

 JUDGE ANDERSON:  If you look at the next Exhibit, 349, it 25 
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seems to bear the same date.  That could simply be an 1 

arrangement by the General Counsel.  None of that brings to 2 

mind the year of that? 3 

 THE WITNESS:  Well, we’ve had a couple of discussions on 4 

the different times.   5 

 MR. CAPPELLO:  Didn’t we cover this already? 6 

 JUDGE ANDERSON:  The document or the testimony? 7 

 MR. CAPPELLO:  The document with this witness. 8 

 MS. SILVERMAN:  I believe he’s looked at the document but 9 

I have a different question to ask him about this document. 10 

 JUDGE ANDERSON:  Well, all right.  It’s not under 11 

objection but –- 12 

 THE WITNESS:  Yeah, I think this is 2008. 13 

 JUDGE ANDERSON:  Further questions, Counsel? 14 

Q BY MS. SILVERMAN:  Did the parties come to an agreement 15 

on this proposal? 16 

A No.  No, we hadn’t. 17 

Q Did the Employer notify you that it was not going to give 18 

merit wage increases in recognition of 2008 performance? 19 

A No. 20 

Q Since September, 2006 did the Employer notify you that it 21 

would be making any changes to its performance evaluation 22 

procedures? 23 

A No.  In fact, they said the contrary.  They said they 24 

don’t plan to do anything at this time. 25 
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agreed.  Is that right? 1 

A That’s pretty accurate. 2 

Q The News-Press has submitted to you 48 written Contract 3 

proposals, counter-proposals.  Forty-eight, accurate? 4 

A Well, I wouldn’t know off the top of my head. 5 

Q But it sounds accurate, doesn’t it? 6 

A It could be.  The documents would illustrate that. 7 

Q Do you want to estimate how many you think it was? 8 

A I don’t know.   9 

Q The parties are using a Federal mediator at the request 10 

of the union. 11 

A Okay. 12 

Q Yes? 13 

A Yes. 14 

Q Tentative agreement has been reached on 16 issues: Equal 15 

Employment Opportunity Policy, Short-Term Disability, Long-Term 16 

Disability, Military Leave, Employee Discounts, Death and 17 

Dismemberment Insurance -- and savings provisions, death in the 18 

family, jury duty, non-harassment, domestic partnership, 19 

parties terms and conditions of agreement, recognition, sick 20 

leave, Contract integrity, full-time status.  Agree with that? 21 

A That’s accurate. 22 

Q As of today both parties remain open to continued 23 

negotiating.  Accurate? 24 

A Yes. 25 
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permissible, at least at the margins and I think it’s 1 

permissible in this Case.  The objection is overruled. 2 

 Do you recall the question? 3 

 THE WITNESS:  No, I don’t. 4 

Q BY MR. CAPPELLO:  The question is do you recall after 5 

being told just a few days before by Mr. Zinser that this case 6 

specifically says that management has the unilateral right on 7 

the Code of Ethics, you still came back just a few days or 8 

later with a written proposal insisting on a Code of Ethics to 9 

be negotiated with management? 10 

A Yes, I did. 11 

Q And Mr. Zinser told you again clearly that these were 12 

permissive, non-mandatory matters and he wasn’t going to 13 

negotiate with you over them.  Right? 14 

A I’m trying to think of the specifics.  He made the 15 

comment several times that he did not want to discuss 16 

permissive subjects of bargaining and we proposed them –- 17 

Q Now, on April 3rd, 2008 do you recall the Company giving 18 

you a written proposal, a response about these work assignment 19 

and journalism ethics issues? 20 

A I don’t know if that was the date.  I’m sure they gave us 21 

a response. 22 

Q Look at GC-397.  So, do you recall GC-397, sir? 23 

A Yes. 24 

Q And this is the Santa Barbara News-Press response to 25 
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certain union proposals and on two work assignments it says:  1 

The union proposal is a permissive, non-mandatory subject of 2 

bargaining and we request the union withdraw the proposal. 3 

A Yes. 4 

Q Remember that? 5 

A Yes. 6 

Q Okay and in number 3, journalism ethics, it says:  The 7 

position of the Santa Barbara News-Press with respect to the 8 

subject matter remains as stated in counter-proposal 3 of 9 

November 14.  Santa Barbara News-Press believes the proposal of 10 

the union is a permissive, non-mandatory subject of bargaining.  11 

We request the union withdraw this proposal. 12 

A Yes. 13 

Q Okay.  Did you withdraw it? 14 

A Not that day. 15 

Q No.  On April 23rd you sent a letter to Ms. McCaw, didn’t 16 

you, the Publisher? 17 

A Okay. 18 

Q R-263.  Do you remember that? 19 

A I’m sure I did.  The date rings a bell. 20 

 JUDGE ANDERSON:  While the witness is looking at that, 21 

during our luncheon break I examined the documents held back by 22 

the General Counsel as being, I guess you’d call them, 23 

appointment and I agree that they’re not relevant and shouldn’t 24 

be disclosed, but I ask you to retain them as part of the 25 
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Q Not interested.  Because I don’t believe you.  Okay. 1 

 MR. GOTTLIEB:  Objection.  If counsel has a question, he 2 

should ask a question.  I don’t see the point of abusive 3 

interchange. 4 

 JUDGE ANDERSON:  I think we all need to not editorialize 5 

our cases. 6 

 MR. CAPPELLO:  I apologize. 7 

Q BY MR. CAPPELLO:  Management from the beginning of the 8 

negotiations let the Union know that it was against grievance 9 

arbitration, didn’t they? 10 

A It was against third party arbitration, yes. 11 

Q And a variety of proposals were made on this subject 12 

matter and discussed between the parties, wasn’t it? 13 

A By the Union, yes. 14 

Q By the Union.  And management made a variety of counter 15 

proposals, didn’t it? 16 

A No, they didn’t. 17 

Q Did they make any? 18 

A No, I don’t believe they did. 19 

Q Okay.  Take a look at GC-325.   20 

A Let me rephrase that because I think they did.  There were 21 

maybe two counter proposals.  One of them on April 2nd and maybe 22 

another one on April -- well, April 2nd for sure. 23 

Q Well, I’m showing you one on February 13th. 24 

A Okay. 25 
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newspaper reporters that would be involved with on a day to day 1 

basis that could ultimately wind up in grievance and 2 

arbitration procedures had we signed this contract? 3 

A Could be. 4 

Q Yes.  Now you told me that you negotiated for a Local 5 

before.  What was that Local? 6 

A The Twin Cities Printing Trades Union. 7 

Q What was that number?   8 

A It was 29C. 9 

Q So 29C.  Did you ever testify in an unemployment -- in a 10 

labor hearing like this? 11 

A No. 12 

Q Is this the first time for you? 13 

A Yes, it is. 14 

Q Okay.  Did Mr. Zinser make it clear to you that the 15 

publishers wanted to retain the final say on decisions 16 

involving grievances? 17 

A Very clear. 18 

Q Quite clear, right? 19 

A Yes. 20 

Q And that was the status quo, wasn’t it? 21 

A Yes, it was. 22 

Q Did you tell Mr. Zinser that the Union’s position was that 23 

it could not have a contract unless it had third party 24 

arbitration on grievances? 25 
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Q You didn’t say that? 1 

A No. 2 

Q Okay.  Now Mr. Zinser spent time, did he not, trying to 3 

explain to you and the members of your negotiating team why the 4 

grievance procedure and just cause were unacceptable to 5 

management? 6 

A Yes, he did. 7 

Q Okay.  You spent time looking at counter proposals that he 8 

had made similar to the one I just showed you? 9 

A Not much time. 10 

Q All right.  Well, let’s look at GC-361. 11 

A Okay.   12 

Q Do you remember on April 2nd we made a counter proposal No. 13 

32. 14 

A Okay. 15 

Q It set forth four steps and it proposed a fifth step.  It 16 

wasn’t the fifth step that you exactly wanted, but it proposed 17 

a grievance mediation procedure as a way in which the parties 18 

could go to a third party and get third party input and 19 

assistance to help resolve the dispute.  Do you recall that? 20 

A Well, actually you’re referring to the fourth step, which 21 

was placed into there.  It was an additional step.  The fifth 22 

step I think is pretty much the same. 23 

Q You’re right.  Thank you.  The fourth step was the 24 

difference from the previous proposal. 25 
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A Yes, it was. 1 

Q And the fourth step suggested submitting the grievance to 2 

Commissioner Jim Rucks who was your commissioner that was 3 

trying to assist you guys in making a contract, right? 4 

A Yes, he is. 5 

Q And the idea here was both parties seemed to be working 6 

with Commissioner Rucks fine.  We would suggest we would use 7 

him, but if you wanted to pick a different one, we could then 8 

negotiate over who the mediator was, right? 9 

A Those conversations didn’t happen, but that’s what 10 

happened. 11 

Q Right.  But the Union wasn’t interested in this concept, 12 

were they? 13 

A That’s not how we responded to them. 14 

Q No.  You responded you wanted arbitration, didn’t you? 15 

A No.  No, that’s not how I responded. 16 

Q Didn’t you reject the mediator suggestion for the final 17 

step in grievances? 18 

A Well, number one -- 19 

Q Sir, can you answer that yes or no? 20 

A I can’t answer that yes or no. 21 

 MR. GOTTLIEB:  Objection.  Mischaracterizes the evidence 22 

in his own proposal. 23 

 JUDGE ANDERSON:  It assumes you characterized it as the 24 

mediator’s suggestion. 25 
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 MR. CAPPELLO:  Oh. 1 

 JUDGE ANDERSON:  And evidence establishing that. 2 

 MR. CAPPELLO:  No, no, no.  I misspoke. 3 

 JUDGE ANDERSON:  Go ahead and frame a question. 4 

 MR. CAPPELLO:  And I appreciate the objection. 5 

 JUDGE ANDERSON:  Well, that was the objection. 6 

 MR. CAPPELLO:  All right.  I totally misspoke. 7 

Q BY MR. CAPPELLO:  All right.  So didn’t you specifically 8 

reject the concept of a mediator? 9 

A No, I didn’t. 10 

Q You didn’t? 11 

A No. 12 

Q What did you do? 13 

A I responded that I believed that a mediator can be 14 

beneficial to discussing a resolution to a dispute between the 15 

parties, but it was not a substitute for an objective third 16 

party to resolve the dispute. 17 

Q So what you suggested was you would accept adding even 18 

another step to the grievance procedure of a mediator, but you 19 

still wanted your final step of arbitration? 20 

A Yes. 21 

Q Right? 22 

A Yes. 23 

Q Okay.  How much time was spent discussing counter proposal 24 

32, GC-30, 361? 25 
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meaning we, the parties, have to have that. 1 

Q Meaning we, the parties, have to have it? 2 

A Yes. 3 

Q Not meaning you, the Union, has to have it? 4 

A I guess that’s a fair interpretation of it. 5 

Q All right.  Now the company presented a new proposal on 6 

grievance procedure, didn’t it? 7 

A Yes, they did. 8 

Q Take a look at GC-363.  On April 2nd, counter proposal No. 9 

34 was given to you.  Do you recall that? 10 

A Yes, I do. 11 

Q And it even made a change in the procedure that they 12 

previously suggested.  Do you remember what that change was? 13 

A Yes, they made a few of them. 14 

Q Okay. 15 

A Do you want me to say what they were? 16 

Q Sure, please.  I do. 17 

A They did recognize the Jim Rucks thing, and they just did 18 

that.  They would petition federal mediation as we had 19 

suggested.  They did agree to -- 20 

Q Well, hold on a second.  Just so the Judge understands. 21 

A Okay. 22 

Q You had made a suggestion that instead of Rucks, you’d 23 

just petition directly to federal mediation? 24 

A Yes. 25 
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Q And Mr. Zinser accepted that in the counter proposal, 1 

right? 2 

A Yes. 3 

Q Okay.  Go ahead. 4 

A Okay.  The next one is on the top of the following page.  5 

It says within a reasonable period of time at the decision of 6 

the Director of Human Resources -- 7 

Q And that was another suggestion the Union made when you 8 

discussed it? 9 

A Yes. 10 

Q There should be a reasonable period of time added. 11 

A Yes. 12 

Q And Mr. Zinser added that to the counter proposal, didn’t 13 

he? 14 

A That’s correct. 15 

Q Okay.  What else? 16 

A I think section 3 was added, too.  I don’t recall for 17 

sure, but I know those two for sure.  Section 3 may have been 18 

at our suggestion, too, because it would be too limiting 19 

without that, but at least those two changes from the grievance 20 

proposal. 21 

Q And on the same day that the Union was given that counter 22 

proposal, the Union was given another counter proposal by the 23 

News-Press.  Do you remember the News-Press had a no strike 24 

proposal in its -- 25 
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wasn’t accepted well by you, was it? 1 

A No.  You know, we responded to that, subsection (a) there, 2 

by saying that we believe that’s something that the parties 3 

should work together to define what it is, and we’ve asked for 4 

a definition of it.  I don’t think that we’re adamantly 5 

opposed, that there may be instances where that may be cause 6 

for something.  I think we’ve eve said that.  It depended on 7 

the circumstances. 8 

Q Okay.  Did you tell Mr. Zinser that you took issue with 9 

bias reporting as a cause for discipline or discharge? 10 

A I don’t recall putting it that way. 11 

Q Okay.  Let me show you his notes.  Respondent’s Exhibit 12 

395 and see if it refreshes your recollection. 13 

A Do you still want me to keep these two pages open? 14 

Q No.  All right.  So you have in front of you Respondent’s 15 

Exhibit 395. 16 

A Yes, I do. 17 

Q I want you to go page 3 of 7.  And then at the last 18 

sentence it says then he took issue with the very first part of 19 

section 3 which is quote “biased reporting.”  He asked where 20 

the issue of bias fits in.  He’s not sure it fits in here.  Do 21 

you remember that?  He said everybody has bias.  He said you 22 

have bias as a labor attorney, et cetera, et cetera, et cetera.  23 

Right? 24 

A Yes. 25 
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that? 1 

A I recall his statement, and I think it was to this one, it 2 

stands out in my mind that his response to management’s rights 3 

was that basically what this does is take away everything that 4 

we’re trying to achieve.  I think that’s what he said or 5 

something to that effect. 6 

Q Yes.  He said it made the rest of it illusory, didn’t he, 7 

or words to that effect? 8 

A Made it a what? 9 

Q Illusory.  Do you remember him using the term? 10 

A  No, I don’t remember the term illusory. 11 

Q Do you remember there being a discussion about expressed 12 

language versus past practice? 13 

A No. 14 

Q Do you remember him explaining to you the clear and 15 

unmistakable waiver doctrine? 16 

A No. 17 

Q Do you remember saying to him quote, “I don’t want 18 

management to have the unilateral right to change things”? 19 

A I may have said something to that effect. 20 

Q Now when was the next time you discussed management rights 21 

with management? 22 

A Let me think.   23 

Q I’m going to suggest January 15th, 2009. 24 

A That could be.  Now that you mention it, I think he 25 
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was intentionally doing it or just didn’t bother. 1 

Q All right.  That he didn’t bother.  That he was just being 2 

negligent about it, that he just didn’t care? 3 

A I don’t know. 4 

Q What information did you have, if any, that Mr. Zinser had 5 

the ability to get you that information sooner or faster than 6 

he did? 7 

A We noted the urgency of this in our meeting on November 8 

14th by saying we’re trying to avoid filing a charge.  That’s 9 

how important this was because it was the beginning of 10 

negotiations.  We said that we need to know why these people 11 

are not in the bargaining unit when they should be.  If he 12 

didn’t view the urgency or didn’t have the time, I don’t know.  13 

He just didn’t get back to us. 14 

Q Sir, do you think that every time the Union suggests that 15 

it’s going to file a charge against management that management 16 

has the duty to drop everything else it’s doing and respond in 17 

some way other than the normal course of business? 18 

 MS. SILVERMAN:  Objection.  Relevance. 19 

 MR. GOTTLIEB:  I’ll join that. 20 

 JUDGE ANDERSON:  Well, ultimately the Board is going to 21 

apply not the subjective test of the witness, but if you’re 22 

leading to some cross-examination inquiry, you’re entitled to 23 

do it.  But I agree with the other sides’ objections that it’s 24 

not evidentially relevant.  It’s cross-examination, and I’m 25 
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information we wanted. 1 

Q We gave you this on the 14th. 2 

A No.  This isn’t the information that we expressed in the 3 

meetings on the 13th and 14th. 4 

Q Okay.  Listen, you asked about temporary employees in your 5 

initial proposal. 6 

A Yes. 7 

Q We gave you the information that’s set forth on GC-40.  8 

You then came back and wanted more information.  Is that right? 9 

A You know, that’s not right. 10 

Q Well, what’s wrong about it?  I don’t want to get it 11 

wrong. 12 

A What’s wrong with it is on the 20th we asked for the basic 13 

information.  We got most of it here.  Some of it they said 14 

they wouldn’t have ready, and we said fine.  The information 15 

that we requested on November 14th, began on the 13th and then 16 

again on the 14th, was an explanation of why the temporary 17 

employees were hired which appeared to us to be to replace 18 

regular full time positions.  We wanted an explanation.  19 

Sometime during the day on the 14th, and I said that we have 20 

obvious questions here, and I repeated that, and on the 14th, 21 

Michael Zinser said why don’t you give us a detailed 22 

supplemental request as to specifically what you’re looking 23 

for.  Otherwise, we will just be guessing.  So we sent him an 24 

additional written request. 25 
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 MR. CAPPELLO:  All right.  Sure. 1 

 JUDGE ANDERSON:  But this question, fine.  Address that.   2 

 THE WITNESS:  Yes.  In 2004, discussions of bias in the 3 

newspaper, we had a lot of discussions about that.  The article 4 

you’re referencing was by Barney McManigal, a reporter at the 5 

time, who was covering a controversy in the Hope Ranch area in 6 

Santa Barbara, involving coyotes.   7 

Q BY MR. CAPPELLO:  Involving coyotes?   8 

A Coyotes in the neighborhood, yes.   9 

Q And who was asserting that there was bias in the article 10 

and -- first of all, was this an editorial opinion article, or 11 

was this a news article?   12 

A This was a news article that appears in the A-Section of 13 

the newspaper.   14 

Q And are the news articles, are they supposed to be 15 

balanced?   16 

A Yes.   17 

Q Should they have views of both sides, if there are two 18 

sides on a particular issue?  19 

A Yes.   20 

Q And is that typical in the news business?   21 

A Yes.   22 

Q All right.  And who complained about Mr. McManigal’s 23 

article being biased or one-sided?   24 

A Mrs. McCaw.   25 
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Q And had you heard her complaints about bias in news side 1 

of the paper before?  2 

A Beginning in 2004 particularly, yes.  Often.  3 

Q Did she complain to you and or to the publisher about any 4 

specific reporter?  5 

 MR. WYLLIE:  Objection.  Foundation. 6 

 MR. CAPPELLO:  2004. 7 

 JUDGE ANDERSON:  It’s permissible.  Go ahead.   8 

 THE WITNESS:  In 2004, yes.  I think several reporters; 9 

Anna Davison, Barney McManigal, Melinda Burns and possibly one 10 

other, Josh Molina, but that could have begun in 2005.   11 

Q BY MR. CAPPELLO:  All right, and did Mrs. McCaw, in your 12 

editorial board meetings discuss with you the effect, if any, 13 

on The News Press, that the reporting was biased on the news 14 

side?  15 

A Well, she was worried about the credibility of the 16 

newspaper in the eyes of the readers or people we wanted to be 17 

readers, and for having stories in the paper that are one-sided 18 

based on the ideology of the reporter, or the personal 19 

connections of a reporter, the political persuasion of the 20 

reporter, she felt that was hurting the brand, basically.   21 

Q And did the credibility of the newspaper, was it affected 22 

as far as circulation was concerned?   23 

A Well, during that period, I believe we were losing 24 

circulation, yes.   25 
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Q It was what?   1 

A We were losing circulation. 2 

 MR. WYLLIE:  Objection.  Foundation, as to the reason that 3 

they were losing circulation was credibility?   4 

 JUDGE ANDERSON:  You may want to get in --  5 

 MR. CAPPELLO:  That’s not an objection.   6 

 JUDGE ANDERSON:  Thank you, Counselor.  You may want to 7 

get into it on cross-examine.  This is the beginning of 8 

Respondent’s case.  Obviously we’re not litigating the other 9 

cases, but nonetheless, the background and the relationships 10 

between the parties, I think can be fleshed out.   11 

 MR. CAPPELLO:  It -- 12 

 JUDGE ANDERSON:  Hang on, Counselor, I’m going to relieve 13 

myself of this and then I’m going to suggest --  14 

 MR. CAPPELLO:  Sorry, Your Honor.  I thought you were 15 

done.   16 

 JUDGE ANDERSON:  That’s all right.  I’m not going to be 17 

making findings with respect to some linear causation of the 18 

circulation with respect to particular articles.  But Counsel, 19 

I think so it’s not a question of objective fact, I’m not 20 

taking it for that offer, but it’s background for, I assume, 21 

the bargaining and all of the circumstances at issue in this 22 

complaint.   23 

 MR. CAPPELLO:  Well, as I, and it’s been a long time since 24 

the opening statement, Your Honor, and I think it might help 25 
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Counsel, very briefly, the purpose of the examination of Mr. 1 

Armstrong is to give background to the defense case that there 2 

is “unionanimous”, that our entire actions have been to protect 3 

the right of The Santa Barbara News Press to control the 4 

content, vis-à-vis what you heard with Mr. Caruso’s testimony, 5 

and the testimony of other witnesses from the Government’s 6 

case, that there was obviously some issues where content 7 

control, byline control, things like that, were union demands.  8 

I argued -- I stated in my opening statement, which Judge 9 

Wilson had said in his opinion, that’s the sole purpose of 10 

this, not to get into it, the government’s got their positions, 11 

we know that.  I’m just giving you the newspaper’s position 12 

with regards to how this whole thing started to show that at 13 

least in our view, there has been no unionanimous in the extent 14 

that it’s because of the union that all of this started because 15 

of this long-time problem we had, way before the union existed.  16 

That’s the purpose of it. 17 

 JUDGE ANDERSON:  All right.  Very well.  Obviously, you’re 18 

not having a specific objection overruled, Counsel, but that’s 19 

the approach Counsel is making the offer on, and that’s the 20 

approach I’ll be receiving it.  And I’ll consider your 21 

objections in that way, but I’m not going to be making the kind 22 

of discreet findings that your objection might well have been 23 

directed to. 24 

 MR. WYLLIE:  Thank you, Your Honor.   25 
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 JUDGE ANDERSON:  Okay. 1 

Q BY MR. CAPPELLO:  All right, and so 2004/2005, circulation 2 

at the newspaper continued to drop, is that what you were 3 

saying?   4 

A Correct.   5 

Q And did Mrs. McCaw continue to complain about what she 6 

perceived about bias in the writing that was coming out of the 7 

news department?   8 

A In 2004, yes.   9 

Q Who was the news editor of the paper at the time?  10 

A A fellow named Jerry Roberts.   11 

Q And at some point in time did Mr. Jerry Roberts also carry 12 

the title of news editor and publisher?  13 

A Yes.   14 

Q Was he at some point in time removed as publisher?  15 

A Yes.   16 

Q And when was that?   17 

A I believe it was January 2005.   18 

Q And did the News Press receive customer complaints about 19 

the content of the newspaper?  20 

A Yes.   21 

Q And do you recall any of them, and can you recount any of 22 

them?   23 

A I recall we got, we’d get complaints saying the paper was 24 

biased.  It was really too liberal, and the stories didn’t 25 
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include both sides.  And then we had general complaints about 1 

just the quality of the writing and the newsgathering as well.  2 

Q Were these complaints about the editor page which 3 

obviously states one side, or the news page which is supposed 4 

to cite two sides?   5 

 MR. WYLLIE:  Objection.  Vague as to which complaints.  6 

The complaints?   7 

 MR. CAPPELLO:  The complaints that he just told us about 8 

he was receiving. 9 

 MR. WYLLIE:  Can we have some foundation on the 10 

complaints?   11 

 JUDGE ANDERSON:  During what period are you describing 12 

complaints, sir? 13 

 THE WITNESS:  Beginning particularly in 2004 through 2005, 14 

middle of 2006, particularly. 15 

 JUDGE ANDERSON:  All right, do you recall the question 16 

about parsing it between complaints addressed to the editorial 17 

side or the news side?   18 

 THE WITNESS:  Yes. 19 

 JUDGE ANDERSON:  Can you answer that? 20 

 THE WITNESS:  These were complaints received from readers 21 

about the news stories and about the objective nature of the 22 

news stories. 23 

Q BY MR. CAPPELLO:  Now, at some point in time did the 24 

editorial page of the paper actually take on the news side of 25 
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 JUDGE ANDERSON:  Assuming its being offered again to show 1 

the position of the hierarchy in the matter?   2 

 MR. CAPPELLO:  Yes, Your Honor. 3 

 MR. WYLLIE:  However, with respect to this, this was Mr. 4 

Armstrong’s opinion, not the publisher or the owner’s opinion.  5 

This was Mr. Armstrong’s communication.  He’s testified that he 6 

was the editorial page editor, but he was not necessarily the 7 

owner or the publisher. 8 

 JUDGE ANDERSON:  I didn’t take the offer to be limited to 9 

the individual, but it’s to the existence of it, and to the 10 

extent this individual is associated with that, I don’t think 11 

it’s immaterial.  I’ll receive it.  Objection is overruled.   12 

(Respondent Exhibit 1001 received into evidence)  13 

 MR. CAPPELLO:  It’s what the newspaper was doing at the 14 

time. 15 

 JUDGE ANDERSON:  It’s received, Counsel. 16 

 MR. CAPPELLO:  All right.   17 

Q BY MR. CAPPELLO:  Now in 2005, there was a study 18 

commissioned or completed -- commissioned or completed -- about 19 

The Santa Barbara News Press readership, a survey, that you’re 20 

familiar with?   21 

A Yes.   22 

Q And is this what has been called the MORI Study, M-O-R-I?   23 

A Correct.   24 

Q And was the Santa Barbara readership surveyed on whether 25 
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or not they thought reporters writing about local politics 1 

tended to project their views instead of staying neutral?   2 

A Yes.   3 

Q And do you recall what percentage of The News Press 4 

readership in that survey felt that reporters writing about 5 

local politics tended to project their views instead of staying 6 

neutral, what percentage that was?   7 

A Yes.  I believe it was in the 60’s, like 64 percent.  8 

Q Let me show you 984, please.   9 

(Respondent Exhibit 984 marked for identification)  10 

A Thank you.   11 

Q Do you have 984 in front of you, Mr. Armstrong?   12 

A Yes.   13 

Q Is that the page of the MORI Study which we were just 14 

referring to?   15 

A Yes.   16 

Q And it has circled a number under “Agrees”, 64 percent?  17 

Do you see that?   18 

A A circle?   19 

Q Maybe his doesn’t have a circle?   20 

 MS. SILVERMAN:  It doesn’t. 21 

 JUDGE ANDERSON:  I don’t think this one has been circled.   22 

 MR. CAPPELLO:  I’m sorry, Your Honor.  Mine does.   23 

 JUDGE ANDERSON:  We could go round and round about that, 24 

for sure.   25 
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saw the document.   1 

Q Now in your experience, your 30 years of experience in 2 

representing over, you know, approximately 250 newspapers and 3 

trade associations and collective bargaining with all the 4 

various unions, have you ever seen a demand such like number 1, 5 

which impacts the content of the newspaper? 6 

 MR. GOTTLIEB:  Objection.  Leading.  Relevance.  This was 7 

not a proposal made at the table, and he’s obviously leading 8 

the witness.   9 

 MS. SILVERMAN:  And I would object because it 10 

mischaracterizes the language on the document.   11 

 MR. KELLEY:  I’d be happy to rephrase it.   12 

 JUDGE ANDERSON:  Rephrase it and then we’ll test the 13 

objection against that.  14 

 MR. KELLEY:  Sure. 15 

Q BY MR. KELLEY:  Mr. Zinser, in your 30 years of 16 

experience, have you ever seen a demand from the union such as 17 

the one that’s stated in the very first one here, where it 18 

says, “Restore journalism ethics to The Santa Barbara News 19 

Press.  Implement and maintain a clear separation between the 20 

opinion/business side of the paper and the newsgathering side”?  21 

A No.   22 

Q With respect to that, with respect to that first demand -- 23 

insert whatever you what, whatever paper, aside from The Santa 24 

Barbara News Press, have you ever seen anything even remotely 25 
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on your chart that you were physically handing documents across 1 

to the other side with respect to that number 1?   2 

A You know, as I look through the other two pages of the 3 

chart, every other response references some exhibit, so I think 4 

what we had going on here is I presented it, it was a big stack 5 

of paper, various benefit plans, employee handbook, things like 6 

that, that were provided on the 13th.  So that’s why there’s no 7 

exhibit number there.   8 

Q Do you recall November 13th, 2007, delivering documents 9 

responsive to the 59-point request?   10 

A I do.   11 

Q And what do you recall?   12 

A I believe I recall that morning seeing in the lobby of the 13 

Doubletree another GCC-IBT rep, Marty Keegan.  I think I 14 

actually handed the documents to Mr. Keegan.  He was present at 15 

the first session.   16 

Q Now at some point, did you become aware that some of the 17 

documents were either lost or misplaced that you had given to 18 

the union with respect to the 59-point request?   19 

A Actually, yes.  At some point during the day I remember 20 

that Mr. Caruso was wanting a copy of the documents.  He 21 

couldn’t find some of them, and I don’t know who, but someone 22 

on the union’s committee left them sit at the concierge’s desk 23 

and the concierge had them, and they retrieved them.   24 

Q Well, was it your -- I mean The News Press is being 25 
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and when I would get the information, I would provide it.  1 

Sometimes they could get it to me quicker than others.  2 

Sometimes I would ask for information and maybe during the 3 

bargaining session and they could actually find it right away.  4 

Other times it would be you know, I’m really, really busy, I’ll 5 

try to get to it.  But there was no process other than that.  6 

Q Now are these days that are referenced on your chart 1060, 7 

calendar days or business days?   8 

A Calendar days.   9 

Q Now is Mrs. Apodaca, to your knowledge, the Human 10 

Resources director for the 21 employees that are in the unit, 11 

or the 150 employees that are employed approximately by the 12 

paper?   13 

A For all employees at the newspaper.   14 

Q Now, if you look at number 4 on your chart, Respondent’s 15 

1060, the date is November 16th, 2007.  And then the response 16 

time you say January 23rd, 2008, let’s look at GC-39.   17 

A Yes.  I have GC-39.   18 

Q And this, you say that in the first paragraph that this is 19 

supplementing information.  What were you supplementing?  I 20 

mean, what was the initial date that you had actually provided 21 

information?   22 

A Well, on November 14, 2007.   23 

Q So if we look at number 2 on your chart, it references 24 

November 13th, 2007, “The union requests information regarding 25 

JDA1622

USCA Case #15-1074      Document #1647660            Filed: 11/23/2016      Page 235 of 370

lpalmerin
Typewritten Text
[

lpalmerin
Typewritten Text
]



       

Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS 66203 
(913) 422-5198 

2431

employees from temporary agencies.”  Is that what your 1 

referencing that you provided information the next day 2 

regarding temporary employees?   3 

A That’s correct.   4 

Q And The News Press was not charged with an unfair labor 5 

practice charge, to your knowledge with respect to that 6 

information request, were we?   7 

A No.  8 

Q But we were with respect to number 4 on your column, and 9 

this is the request that, “Gottlieb requested additional 10 

information, re: employees from temporary agencies.”  What was 11 

your understanding as to what information had not been 12 

previously provided within that one day to Mr. Gottlieb?   13 

A Well, he wrote a letter on November 16.  We had -- when I 14 

gave him the information on the 14th, he began to ask more 15 

questions about the temporary employees and we agreed he would 16 

reduce that to writing so I would know exactly what he was 17 

requesting.  And he, after those two days of bargaining wrote a 18 

letter following up on that.   19 

Q Now in your experience, is 60 days an unreasonable delay 20 

in providing information to the union?   21 

A Often it has taken that long to provide information in 22 

various bargaining contexts.   23 

Q Are you familiar with civil litigation where somebody 24 

issues a production demand or a special interrogatory demand 25 
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and if they serve it by mail you have 35 days by statute just 1 

to respond or ask for additional time.  Are you familiar with 2 

that type of concept?   3 

 MS. SILVERMAN:  Objection. 4 

 MR. GOTTLIEB:  Objection.  Argumentative.  Irrelevant. 5 

 MS. SILVERMAN:  Relevance. 6 

 MR. KELLEY:  Well, I could ask the court to take judicial 7 

notice that in the State of California, if pursuant to the 8 

California Code of Civil Procedure, if you’re in the context of 9 

litigation, somebody serves a production demand via mail, it’s 10 

30 days, and you get five extra days to respond.  Often -- I 11 

mean the point of it is, Your Honor, where I’m going with this 12 

is that these things take a long, long time sometimes to gather 13 

the information.   14 

 JUDGE ANDERSON:  You are entitled to make that argument.  15 

Overruled.  I think you better look closely at this decision of 16 

law however.  However wise California is, the Board is looking 17 

to a different standard under the precedents.   18 

 MR. KELLEY:  I understand that.   19 

Q BY MR. KELLEY:  There are a variety, as Mr. Zinser, as 20 

your chart demonstrates, there are a variety of total response 21 

times that you made for the 26 requests.  Is it fair to state, 22 

you tell me one way or the other -- is it fair to state that 23 

you did your best to respond as fast as possible to the union’s 24 

request to each of the 26 requests?   25 
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Q And are you aware of whether the News-Press is being 1 

prosecuted for unreasonable delay in responding to this 2 

standing information request made on August 6th, 2008? 3 

A That’s one of the allegations in the complaint. 4 

Q Now, on September 3rd and 4th, 2008, do you recall if those 5 

bargaining days? 6 

A I believe they were. 7 

Q And do you recall if the News-Press answered additional 8 

information request on that date? 9 

A I believe that we did. 10 

Q Would you look at GC 411 please? 11 

A I have before me GC 411. 12 

Q And do you recognize this document? 13 

A I do.  This is a copy of a document that was given to the 14 

union during the September 3rd, 2008 bargaining session. 15 

Q Now, did you have negotiations -- face-to-face 16 

negotiations with the union on that date, if you recall? 17 

A Well, on September 3 and 4, Commissioner Rucks was 18 

mediating with the parties by then.  And on that particular 19 

day, he kept the parties in different rooms and he shuttled 20 

back and forth. 21 

Q So --  22 

A So we did not -- the answer to your question, we did not 23 

have a face-to-face session on that day.  And so my note that I 24 

made on our copy is -- it was presented via Commissioner Rucks 25 
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at about 2:10 p.m.  And my other note is at 3:22 p.m., 1 

Commissioner Rucks communicated to us that this satisfied the 2 

union’s request.  We had -- there are earlier documents we’ve 3 

already talked about.  A refinement that Mr. Caruso wanted was 4 

a breakdown of the hours into straight time hours and overtime 5 

hours.    6 

So, we had earlier given them the total wages for the year 7 

by name and the total hours worked, but the hours were not 8 

broken down into straight time and overtime.  So that’s the 9 

refinement in this particular document. 10 

Q Now, do you recall a conversation with Commissioner Rucks 11 

about -- after your conversation with Commissioner Rucks, were 12 

you satisfied that at least you believed that you had given the 13 

union all the information that they were requesting with 14 

respect to this? 15 

A Yes, sir. 16 

Q And did Mr. Rucks tell you anything to lead you to believe 17 

that? 18 

 MS. SILVERMAN:  Objection, hearsay. 19 

 JUDGE ANDERSON:  In shuttle negotiations where the 20 

partiesw are apart and the negotiator is the -- I guess the 21 

shuttlecock, the protection against testifying of the mediator 22 

prevents the mediator from being used.  So this narrow -- this 23 

artificial construct as a result of the Board’s decision, at 24 

the beheast of mediation, to insulate them from participation 25 
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in unfair labor practices.  And they -- of course it is 1 

hearsay.  But like much of the exceptions to the hearsay rule, 2 

it’s sustained by the force of necessity.   3 

And I would suggest, although the Board does not use this 4 

as a -- specifically enumerated exception, the 803.4 necessity 5 

exception applies to this.  In other words, if the union and 6 

the company are engaged in something which we are litigating 7 

and the intermediary is somebody who can’t testify of 8 

necessity, hearsay has to be allowed, whether or not -- sort of 9 

like the dead man’s affadavit.  Not that mediators are dead, 10 

but they’re beyond our reach.   11 

So that’s my ruling.  It has nothing to do with weight.  12 

It has to do with admissibility and that’s my view.   13 

Q BY MR. KELLEY:  Do you recall the question? 14 

A I do.  I mean, the commissioner -- the next time he was in 15 

the News-Press meeting room where our committee was, he 16 

communicated that Mr. Caruso indicated that he was satisfied 17 

with the response, meaning the breakdown of the overtime and 18 

straight time hours. 19 

Q Did Commissioner Rucks give you an additional information 20 

request --  21 

A No. 22 

Q -- from Mr. Caruso at that time? 23 

A No. 24 

Q All right.  Do you recall receiving a letter on September 25 
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9th, 2008 from Mr. Caruso again asking for you to comply with an 1 

information request? 2 

A I do. 3 

Q If I can direct your attention to GC 84?  Do you recall 4 

receiving GC 84? 5 

A I do. 6 

Q Did you have an understanding that the parties during the 7 

bargaining could modify proposals when they weren’t at face-to-8 

face negotiations with respect to information requests? 9 

A I’m sure you can. 10 

Q Did you take this GC 84, a letter by Mr. Caruso, to be 11 

another counter-proposal to the standing information request 12 

that he had made in GC 18? 13 

A No, this is not -- with respect to information, the first 14 

letter you had me reference, I think August 6th, 2008, wasn’t 15 

requesting specific information but rather trying to set up the 16 

standing thing.  This letter in the third paragraph asks for 17 

specific information about named individuals.  So this is -- 18 

this letter, you know, updates that request in terms of being 19 

more specific and asking for specific information about 20 

specific individuals.   21 

And then of course in addition, this -- you will see that 22 

this letter addresses other subject matters including, you 23 

know, the union withdrew an employee integrity proposal in the 24 

first paragraph.  So this letter dealt with a number of items. 25 
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Q Well, on August 6th, I think we’ve already seen in GC 75 is 1 

where Mr. Caruso makes a new standing information request other 2 

than the union’s opening proposal in GC 18.  Did you take the 3 

September 9th, 2008 letter to be asking for additional 4 

information that he had asked for in that August 6th? 5 

A I viewed this as an independent information request by Mr. 6 

Caruso to the information requested in the third paragraph that 7 

he wanted the information about those particular named 8 

individuals. 9 

Q Now, did you -- you responded to this, did you not? 10 

A I did. 11 

Q And do you recall when you responded? 12 

A It was later, I think sometime in October.   13 

Q I direct your attention to GC 89.   14 

A Okay, I have GC 89.   15 

Q Do you recall seeing that letter? 16 

A I do. 17 

Q And these information requests that were, I guess, going 18 

back and forth on the temporary employee issue, what was the 19 

company’s position at the bargaining table with respect to 20 

temporary employees? 21 

A With respect to temporary employees?  I mean, both parties 22 

have proposals at the bargaining table with respect to 23 

temporary employees for the first time collective bargaining 24 

agreement. 25 
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Q Okay.  Does that refresh your recollection as to the next 1 

time that you spoke with the union about management rights 2 

after the company’s proposal on November the 14th, 2007? 3 

A Well, it was raised in the context -- you see it there at 4 

the bottom of page 1.  Mr. Caruso stated on that day and he 5 

stated on other occasions that he viewed discipline/discharge 6 

with a just cause standard, arbitration, and management rights 7 

as three key issues for the union.  And he says he’s really not 8 

so concerned about management rights if the rest of the 9 

situations in order.  And he verbalized that in that meeting 10 

and he had probably had done it before and after.   11 

Q Well, what did you take that to mean? 12 

A Well, I think clearly he’s indicating that the union is 13 

going to be agreeable to a management rights proposal and he’s 14 

not that concerned about it. 15 

Q So in other words, did you ever form the impression that 16 

if the company conceded and agreed to the union’s proposals 17 

with respect to just cause for discipline and discharge and 18 

grievance arbitration that the union would quid pro quo, if you 19 

will, and exceed to the management rights proposal? 20 

A No, certainly Mr. Caruso, you know, usually phrased it -- 21 

you know, he would say that, you know, when I would bring up 22 

our specific proposal, you know, “I’m not so concerned about 23 

most of it if I can get these other things to my liking.”  He 24 

usually -- he didn’t say all of it.  He said most of it, never 25 
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Q Do you recall the next time after this June 2008 1 

bargaining session, do you recall the next time when the issue 2 

of management rights was discussed at the table? 3 

A No, I don’t specifically remember the next time.  I think 4 

it was quite awhile.  I mean, I think it might’ve not been 5 

again until early in 2009. 6 

Q Let’s see if I can refresh your recollection.  If you will 7 

look at Respondent 529, July 10th, 2008 bargaining notes. 8 

A Okay, I have those here. 9 

Q Will you look at page 3 of 5, the third to the last 10 

paragraph?  Read that to yourself. 11 

A Is that the paragraph that starts out, “As Dugan was 12 

describing?” 13 

Q Yes. 14 

A Okay, I’ve read it. 15 

Q Does that refresh your recollection as to the next time 16 

that management rights was discussed at the table? 17 

A I think it was mentioned.  I don’t think we specifically 18 

discussed it.  This was another occasion where Mr. Caruso, you 19 

know, talked about the -- his three key issues, the management 20 

rights, just cause, grievance and arbitration.  He did make a 21 

statement that I’d written here:  “You know what?  We don’t 22 

agree with you but we understand that we have different 23 

perspectives on things on management rights.”  And while I 24 

didn’t agree with this, he understood there’s a different 25 
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perspective.  And then again, he talked about the three -- his 1 

side, he hit the three core issues. 2 

Q You wrote in your bargaining notes that you said thank 3 

you. 4 

A I did. 5 

Q Were you being insincere when you told Mr. Caruso that you 6 

appreciated the fact that he understood that the company could 7 

maintain its position with respect to these three core -- what 8 

he described as core issues? 9 

A No, I was glad that he was acknowledging we have different 10 

perspectives.  I thought that was, you know, a positive 11 

statement. 12 

 MR. KELLEY:  Your Honor, this may be an appropriate time 13 

to break.  I’d like to --  14 

 JUDGE ANDERSON:  Any objection? 15 

(No response) 16 

 JUDGE ANDERSON:  We’ll stand in our usual hour and a 17 

quarter lunch and recess and reconvene in an hour and 15 18 

minutes. 19 

(Off the record) 20 

 JUDGE ANDERSON:  On the record please.  Counsel?   21 

 MR. KELLEY:  Thank you, Your Honor. 22 

Q BY MR. KELLEY:  Mr. Zinser, a few more questions on the 23 

issue of management rights.  You have in front of you Exhibit -24 

- Respondent Exhibit 1040. 25 
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items we might list in a contract that most what was listed in 1 

Section 3 would be agreeable if they had the just cause 2 

standard that they were proposing. 3 

 MR. GOTTLIEB:  Your Honor --  4 

COURT EXAMINATION 5 

Q  BY JUDGE ANDERSON:  Mr. Zinser? 6 

A   Yes, sir. 7 

Q   Looking at GC 304 --   8 

A   Yes, sir. 9 

Q   You have to correct me because I could be mistaken.  I’m 10 

just looking at these things quickly.  Does the proposal, 11 

Article 4, in the pages there put any limit on the employer’s 12 

power whatsoever with respect to any conduct?  I mean, these 13 

are just illustrations of what they might do or might promise 14 

to do, but they’re not limitations, are they? 15 

A   No, we weren’t trying to list all possible types of 16 

misconduct that might arise because that’s -- that’d be kind of 17 

--  18 

Q   I guess --  19 

A   -- impossible. 20 

Q   -- my point is if Section 3’s list wasn’t there, that -- 21 

it verbiage, it’s not a constraint, is it?  Section 3? 22 

A   It’s not a constraint?  I’m not sure --  23 

Q   The employer is not constrained by anything in this 24 

clause.  I don’t --  25 
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A No, this clause is designed to communicate to employees 1 

items for which there could be discipline or discharge. 2 

Q Right.  And in no way is the employer promising to stay 3 

its hand?  In other words, there’s no limitation here as to any 4 

action the employer’s going to take.  It’s only an illustration 5 

of what action they may well take.  No one can come to you and 6 

say to an employer with this clause, “This clause limits your 7 

action.”  It doesn’t say I won’t --  8 

A No, no, no, it’s listing --  9 

Q It describes --  10 

A -- types of conduct --  11 

Q -- it doesn’t limit.  That’s what I’m trying to say.   12 

A Right. 13 

Q All right. 14 

A Right, right. 15 

(Long pause) 16 

 MR. GOTTLIEB:  Your Honor, on a technical point, I think 17 

there was some disparity between the dates.  I think the dates 18 

that they meant to be talking about were February 26th, 2009 --  19 

 JUDGE ANDERSON:  Yes. 20 

 MR. GOTTLIEB:  2009 and there’s a couple of references to 21 

2008.  And I think they always wanted it to be ’09, at least 22 

for the discussion that we’re about --  23 

 WITNESS:  This last discussion I talked about, I thought I 24 

said 2009. 25 
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company’s --  1 

 JUDGE ANDERSON:  325, Counsel? 2 

 MR. KELLEY:  325, Your Honor. 3 

A I have GC 325. 4 

Q What is GC 325? 5 

A It’s a Santa Barbara News-Press counter-proposal no. 21 on 6 

grievance procedure, dated February 13th, 2008.  This was 7 

presented to the union at the bargaining table on that date. 8 

Q Now, did the union strike after receiving this proposal? 9 

A No, sir. 10 

Q Did you have any discussions with Mr. Caruso regarding 11 

this particular proposal? 12 

A We did have discussion on the proposal.  I don’t remember 13 

if it was that day or the next day, but we had discussion on 14 

it, I believe, on either the 13th or the 14th of February.  15 

Q And what did he -- what was the substance of that 16 

conversation, if you can recall? 17 

A Well, his comments concerning it -- the number one comment 18 

was that it was missing arbitration provision.  He wished that 19 

it had included a step 5 that provided for binding third party 20 

arbitration.  And I remember there was some brief discussion 21 

also about Section 1 and how a grievance would be defined. 22 

Q And did Mr. Caruso ever tell you after you had made this 23 

proposal that under no circumstances would the union sign a 24 

collective bargaining agreement without a grievance arbitration 25 
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provision in the agreement? 1 

A I actually asked that question at the table.  I said to 2 

Mr. Caruso -- asked the question, “Are you saying that there’s 3 

no circumstances under which you’ll sign a contract without 4 

arbitration?”  Mr. Caruso said, “No, I’m not saying that.  And 5 

if I get to that point, I’ll let you know, but I’m not saying 6 

that.” 7 

Q Has Mr. Caruso ever told you that he’s gotten to that 8 

point? 9 

A No, sir. 10 

Q So after the -- before I move on.  GC 325, is that 11 

different than what is the -- what you understand to be the 12 

status quo for the Santa Barbara News-Press? 13 

A Yes, there is -- for either the news department or any 14 

other department is there a -- any kind of, you know, procedure 15 

like this in place for complaint or dispute resolution. 16 

Q Now, did the union make another grievance proposal after 17 

receiving your counter-proposal no. 21, which is GC 325? 18 

A I believe so. 19 

Q If you look at GC 345 --  20 

A I have GC 345. 21 

Q And what is GC 345? 22 

A It’s another proposal from the union that says it’s in 23 

response to the company proposal 21.   24 

Q There appears to be words crossed out.  Do you know what 25 
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proposal? 1 

A We did. 2 

Q And look at GC 361.  Is that the proposal? 3 

A Yes, this is a new proposal that we made.  You can see it 4 

here that there’s some timeframes in bold.  I think those are 5 

changes in position.  And then the step 4 is the new part of 6 

the proposal providing to use the Federal Mediation 7 

Conciliation Service’s grievance mediation process. 8 

Q And was the Santa Barbara News-Press utilizing grievance 9 

mediation or the services of FMCS already? 10 

A No, you know, in the discussions at the table about 11 

grievance procedure, of course, the union was wanting the 12 

arbitration, expressing that they wanted a neutral to deal with 13 

this.  And while the company wasn’t willing to agree to 14 

arbitration, we thought that this would be a way to get in 15 

front of a neutral, a federal mediator, and let them use this 16 

grievance mediation process to try to resolve dispute. 17 

Q Now, this occurred on April 2nd, 2008.  Did you -- at that 18 

time, did you have a no strike proposal also on the table? 19 

A Yes, we had at some point previously proposed a no strike 20 

proposal. 21 

Q And look at GC 362, what is GC 362? 22 

A That’s a document withdrawing our no strike proposal in 23 

view of the fact that we’re, at this time, unwilling to agree 24 

to arbitration.  We withdrew that proposal so that, you know, 25 
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that remedy would be available. 1 

Q What -- I mean, did you tell Mr. Caruso at the bargaining 2 

table -- did you explain to him why you were withdrawing the no 3 

strike proposal? 4 

A Yes, sir. 5 

Q And what was his response, if anything? 6 

A I don’t recall a particular response to that withdrawal. 7 

Q Did you ever refuse to explain to Mr. Caruso that the 8 

withdrawal of the no strike was in exchange for the company’s 9 

continuing to maintain its position with respect to at will and 10 

no arbitration? 11 

A Yeah, I said something to that effect. 12 

Q And to this day, has Mr. Caruso or any member of the union 13 

said that that’s not -- that’s not a good faith position to 14 

take at the table? 15 

A That what’s not a good faith position? 16 

Q That you’ve withdrawn your no strike proposal, but at the 17 

same time, you’re maintaining the company’s position that it 18 

wants to continue with at will and no arbitration? 19 

A Well, I don’t think at anytime there’s been a 20 

characterization of the witdrawal of the no strike article.  21 

Obviously because we’re all here at this hearing, the union 22 

takes issue with our proposal.  It’s one of the subject matters 23 

they take issue with. 24 

Q Now, you’re aware -- are you aware of other collective 25 
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respect to any of these direct hires -- directly hired 1 

temporary employees, or temporary agency provided employees, 2 

that Ampersand had used, prior to July 2007. 3 

A No.  I just said that I didn’t, because I didn’t 4 

understand it that well. 5 

 MR. GOTTLIEB:  Can we go off for a second? 6 

 JUDGE ANDERSON:  Sure. 7 

 Off the record. 8 

(Off the record.) 9 

 JUDGE ANDERSON:  Back on the record. 10 

Q BY MS. SILVERMAN:  And you knew that -- of Santa Barbara 11 

News-Press, of its use of temporary employees in the news room 12 

was an issue that the Union was concerned about; is that 13 

correct? 14 

A An issue they had raised, yes. 15 

Q Okay, I am now going to switch topics.  I am going to talk 16 

to you a little bit about Mr. Mineards. 17 

A Okay. 18 

Q Mr. Mineards was a bargaining unit employee; is that 19 

correct? 20 

A Correct. 21 

 MR. KELLEY:  Objection; I don’t believe I touched on Mr. 22 

Mineards at all. 23 

 MS. SILVERMAN:  Well, the Respondent offered in all of 24 

Zinser’s bargaining notes, and this was an issue raised during 25 
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the -- during bargaining and was contained in the bargaining 1 

notes that were offered by Respondent. 2 

 JUDGE ANDERSON:  So you intend to inquire about the events 3 

that occurred at the bargaining table covered by the notes that 4 

are being addressed, and not the entirety of the Mineards 5 

issue?  Do you see the distinction? 6 

 If you are saying that the notes put into play your right 7 

to cross, then it is something covered by the notes.  But if it 8 

is, let’s say there is some meeting not covered by the notes 9 

that went on, that -- what would your theory of inclusion of 10 

Mineards be in such as that?  I am trying to inquire where you 11 

are going with this.  This is an objection at the beginning of 12 

this inquiry. 13 

 Let me -- we will see where you go, and Counsel can renew 14 

his objection, it is a little early, but the distinction that I 15 

am making is bargaining notes can be the subject of cross 16 

examination.  Bargaining notes cover bargaining sessions, but 17 

if it is not in bargaining session stuff, which wasn’t covered, 18 

then you have to have a different theory than the bargaining 19 

notes.  Do you follow what I am saying? 20 

 MS. SILVERMAN:  Yes. 21 

 JUDGE ANDERSON:  Okay, so I am -- the objection is 22 

overruled because it is preliminary.  We will see. 23 

 You are not precluded from renewing your objection, 24 

Counsel. 25 
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 MR. KELLEY:  Thank you, Your Honor. 1 

 MS. SILVERMAN:  I am not sure Mr. Zinser answered the 2 

question. 3 

 THE WITNESS:  There was an objection. 4 

 MS. SILVERMAN:  Okay. 5 

 THE WITNESS:  I don’t think I did. 6 

 JUDGE ANDERSON:  Yeah, the objection is overruled. 7 

 Renew your question so he has it. 8 

Q BY MS. SILVERMAN:  Mr. Mineards was a bargaining unit 9 

employee, correct? 10 

A Yes, I believe so. 11 

Q And you are aware that in some circumstances if a 12 

bargaining unit employee is laid off, an employer has a duty to 13 

notify and bargain with the Union, isn’t that a fact? 14 

A It is probably fact specific.  The case law is what the 15 

case law is. 16 

Q Now, at the time of the Union’s verbal information request 17 

on January 14th, 2009 -- 18 

A Is this about Mr. Mineards? 19 

Q About Mr. Mineards.  Were you aware that Mr. Mineards had 20 

been laid off? 21 

A I think I said yesterday, when it was raised by Mr. 22 

Caruso, that was the first time that I had -- that I was aware 23 

of it personally. 24 

Q Were you aware that there was some consideration by the 25 
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 MR. KELLEY:  Well, objection to the extent that it calls 1 

for positions post-complaint. 2 

Q BY MS. SILVERMAN:  As of the date of the Complaint. 3 

A This proposal remains on the table.  We had some 4 

discussion yesterday of the Union’s proposal, and I had 5 

bracketed paragraphs...what I don’t recall, without doing a 6 

side by side comparison, is whether the bracketed paragraphs in 7 

the Union proposal are identical, so to the extent we indicated 8 

we could agree to this section in the Union proposal, but in 9 

the terms of -- we would indicate that we would be willing to 10 

agree to that if it is different, but in terms of a written 11 

proposal, this particular proposal remains unchanged. 12 

Q Let me now direct you to General Counsel Exhibit No. 442, 13 

please. 14 

 JUDGE ANDERSON:  Should we keep 303 or -- 15 

 MS. SILVERMAN:  You can put 303 aside. 16 

 JUDGE ANDERSON:  Thank you. 17 

 THE WITNESS:  I have it. 18 

Q BY MS. SILVERMAN:  Okay, and -- 19 

A General Counsel Exhibit No. 442? 20 

Q Correct. 21 

 Okay, now turn to Bates Page 477 and 478. 22 

A Yes, I have it. 23 

Q All right.  Now, isn’t it a fact that the Employer again 24 

provided what is Counter-Proposal No. 3, embodied in General 25 
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Counsel Exhibit No. 303, to the Union during the February 26th, 1 

2009 negotiations? 2 

A All right, this document -- what we were trying to do with 3 

this, is to present a summary of where the negotiations were 4 

from the Santa Barbara News-Press’ point of view, and so, the 5 

intention was to include language that had been agreed upon, 6 

and if you flip through, you will see a date, and then the most 7 

current proposal of the Santa Barbara News-Press on the 8 

particular subject matter.   9 

 So, with respect to the pages you directed me to, if you  10 

-- it was on the second page, what, Bates Stamp 478 -- 11 

Q Uh-huh. 12 

A In the parenthetical at the very end, it says, “Counter-13 

Proposal No. 3, November 14, 2007,” so unless I made a clerical 14 

error, the other articles would reflect the Company’s current 15 

position or what the parties had agreed up, as you flip through 16 

this particular document. 17 

Q So, just for my understanding, this document, General 18 

Counsel Exhibit No. 442, provided to the Union on February 26, 19 

2009, was Respondent’s current position on the proposals 20 

contained in General Counsel Exhibit No. 442? 21 

 JUDGE ANDERSON:  Plus agreements reached? 22 

Q BY MS. SILVERMAN:  Plus any agreements reached. 23 

A Plus agreements reached.  So, if agreements were reached 24 

that is reflected.  For agreements not reached, it reflects the 25 
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Company’s most current position. 1 

Q Okay, thank you. 2 

 All right, now, when you made your discipline proposal -- 3 

proposals to the Union in this case, you were aware that the 4 

Union had filed Unfair Labor Practice charges against the 5 

Employer, concerning the discharge of eight different union 6 

supporters, weren’t you? 7 

A You are talking about the previous case in 2007, sure. 8 

Q And isn’t it a fact that you were present at the hearing 9 

before Administrative Law Judge Kocol, concerning those 10 

allegations in July through September of 2007? 11 

A I was. 12 

 MR. KELLEY:  Objection. 13 

 JUDGE ANDERSON:  I think the record reflects for his 14 

scheduling testimony, that he briefed it. 15 

Q BY MS. SILVERMAN:  And you are aware that in that case, 16 

the hearing before Judge Kocol -- 17 

 JUDGE ANDERSON:  I am going to stop you because I didn’t 18 

fully address your objection.  That is my job. 19 

 MR. KELLEY:  I understood the Court to say that as long as 20 

she was saying, “Were you there,” that that was appropriate, to 21 

the extent that we had -- 22 

 JUDGE ANDERSON:  Well, we will see that you can renew your 23 

objection. 24 

 MR. KELLEY:  Thank you. 25 
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 JUDGE ANDERSON:  But it is permissible in this case, 1 

because it was a -- I guess, a state of mind rationale. 2 

 THE WITNESS:  So, the question is? 3 

Q BY MS. SILVERMAN:  You are aware that Respondent is not 4 

legally obligated to bargain over permissive subjects of 5 

bargaining; is that correct? 6 

A You mean, Santa Barbara News-Press, right? 7 

Q Correct. 8 

A It is -- well, sure.  Sure. 9 

Q And it was Respondent’s position that the Union’s 10 

proposals on work assignments were permissive, is that correct? 11 

 MR. KELLEY:  Beyond the scope. 12 

 JUDGE ANDERSON:  How is it within the scope, Counsel? 13 

 MS. SILVERMAN:  Again, to the extent that the Respondent 14 

offered in Mr. Zinser’s notes, with respect to the bargaining 15 

sessions, this issue was raised. 16 

 JUDGE ANDERSON:  Well, then you can ask him what he said 17 

at the bargaining table about these matters, but you are not 18 

doing that.  You are asking it more globally, so I will take 19 

that question as -- you are refocusing it? 20 

 MS. SILVERMAN:  Yes, I will refocus it. 21 

Q BY MS. SILVERMAN:  Respondent discussed the Union’s 22 

proposals on work assignments and employee integrity at the 23 

bargaining table with the Union, isn’t that true? 24 

A That’s true. 25 
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Q And Respondent didn’t refuse to bargain with the Union 1 

over the work assignments and employee integrity proposals, did 2 

it? 3 

A On more than one occasion we asked the Union to withdraw a 4 

proposal, and they did so.  We -- I didn’t adopt a stance of -- 5 

we are never going to discuss it.  We had some discussion of 6 

it, but I reached a point where I asked them to withdraw it and 7 

they did. 8 

Q Isn’t it a fact that you told the Union in writing that 9 

you couldn’t find a case law directly on point, addressing 10 

whether the Union’s proposal for by-line rights was a 11 

permissive subject of bargaining? 12 

 MR. KELLEY:  Beyond the scope. 13 

 JUDGE ANDERSON:  You are asking about the contents of a 14 

letter that was the subject of the direct examination, Counsel? 15 

 MS. SILVERMAN:  It is already in evidence. 16 

 JUDGE ANDERSON:  All right, but the objection is that it 17 

is beyond the scope. 18 

 MS. SILVERMAN:  I will withdraw the question. 19 

 JUDGE ANDERSON:  Very well. 20 

 MR. GOTTLIEB:  Your Honor, in the defense of that 21 

question, are we saying that Mr. Zinser’s testimony only can be 22 

cross examined on the specific sessions that he testified to? 23 

 JUDGE ANDERSON:  Well, let’s start by discussing -- you, 24 

of course, can ask any questions you want, including questions 25 
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 If you could take a look at General Counsel Exhibit No. 1 

442, which is your collection of company positions. 2 

A General Counsel Exhibit No. 442? 3 

Q Yes. 4 

A Okay. 5 

Q Do you have that? 6 

A I do. 7 

Q Just for clarity sake, there are various dates at the end 8 

of each article.  Some of them say agreed on a certain date -- 9 

A Yes, sir. 10 

Q -- and then, for example, on NLRB Page 478, there is one 11 

that says, Counter-Proposal No. 3, November 14th, 2007. 12 

A Yes. 13 

Q That would indicate that that was the last time the 14 

Company modified or changed the proposal and presented it to 15 

the Union.  Is that accurate? 16 

A Yes.  If you look at Page 475, Article 1, Terms of 17 

Agreement, it has two things there.  It says, “Counter Proposal 18 

1, November 13th, 2007,” is when the language was proposed to 19 

the Union, and then underneath it, June 3, 2008, is when the 20 

parties agreed upon that language.   So -- and the one you 21 

referenced me to, that was page -- 22 

Q 478. 23 

A -- 478, so yeah, I have already answered that question in 24 

response to General Counsel that this proposal was made on 25 
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November 14th, 2007, so that is the most current language 1 

proposal from the Santa Barbara News-Press. 2 

Q So you didn’t modify it and make some other proposal after 3 

this -- 4 

A No, I would have --  5 

Q So, this -- 6 

A -- so indicated -- unless, again, I don’t claim 7 

infallibility, so if -- it could be a typo, but... 8 

Q So, the dates then reflect the history of any modification 9 

if there is any. 10 

A Yes. 11 

Q So, for example, Page 480, I take it there was some 12 

modification of this proposal on April 3rd, 2008? 13 

A That's correct. 14 

Q And that would be the bolded language? 15 

A Probably. 16 

Q All right.  I believe you testified in response to some of 17 

Ms. Silverman’s questions that in the first set of sessions, in 18 

response to the Union’s express of concern about hiring of 19 

temps, that you said that there was a practice -- a past 20 

practice of hiring temps at the Santa Barbara News-Press.  Was 21 

that your testimony? 22 

A I think I said words to that effect, uh-huh. 23 

Q Did -- do you recall which of the two dates, November 13th 24 

or 14th, you said -- you stated that? 25 
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News-Press?   1 

A Yeah.  He came from a television background and wanted to 2 

know the lay of the land of newspapers.   3 

Q Were you at work on December 3rd of 2008?   4 

A Yes.   5 

Q And do you recall a meeting called by Mr. Katich in the 6 

newsroom that day?  7 

A Yes.   8 

Q Do you know approximately how many people attended that 9 

meeting?  10 

A 20 to 30.   11 

Q Was it limited to management?   12 

A No.   13 

Q Who all was present?  14 

A Management as well as the reporters, the various people in 15 

the various departments of the newsroom?   16 

Q And are those employees represented by a union, the 17 

employees in the newsroom?   18 

A Yes, they are.   19 

Q Do you recall -- what if anything do you recall Mr. Katich 20 

saying to start the meeting?   21 

A He thanked everybody for coming.  He had a piece of paper, 22 

I think it was a press release or some kind of document like 23 

that, that he said he was going to read some information from.  24 

He thanked everybody for their hard work and then read through 25 
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this, or read from this, document.   1 

Q Do you remember what he said while looking at the 2 

document?   3 

A Yes.   4 

Q What did he say?   5 

A He said that some people had been laid off that day, that 6 

we had closed a couple of our weekly publications in outlying 7 

areas, that we have a refocus on local, local, local news.  He 8 

said that there were going to be no -- that the layoffs that 9 

had taken place weren’t going to affect our newsroom, meaning 10 

the newsroom of the big paper, the newsroom of The News-Press.   11 

Q Now when he said that some local publications had been 12 

closed, did he mention any by name?   13 

A Yes.   14 

Q What publications by name did he mention?  15 

A Valley Living, which was up in Santa Ynez Valley, and then 16 

The Goleta Valley Voice.   17 

Q Okay.  And you said that he said some people were laid 18 

off.  What people were laid off?   19 

 JUDGE ANDERSON:  What did he say or do you want -- are you 20 

asking what was said at the meeting now, or have you shifted 21 

out and getting back --  22 

 MR. PLOSA:  I’m asking about what was said at the meeting.   23 

Q BY MR. PLOSA:  You said that Mr. Katich said that some 24 

people were laid off.  Did he mention anyone by name who had 25 
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our bread and butter.  That’s going to be the area that we want 1 

to own.   2 

Q Is Carpinteria south of Santa Barbara?   3 

A Is Carpinteria south?  Yes, it is.   4 

Q Okay.   5 

A I’m sorry, south of Santa Barbara?   6 

Q Yes.   7 

A It’s kind of east of Santa Barbara.   8 

Q East.  Okay.  Did he mention Carpinteria at all?   9 

A Yes.  And Montecito and Goleta, Lompoc and Santa Ynez.   10 

Q Okay.  Is it accurate to categorize what Mr. Katich 11 

expressed as a refocusing of the content of The News-Press?   12 

 MR. WYLLIE:  Objection.  Leading. 13 

 JUDGE ANDERSON:  Overruled, it’s really a summary.   14 

 THE WITNESS:  Yeah. 15 

Q BY MR. PLOSA:  Okay.  Now, did Mr. Katich explain anything 16 

or state anything about the expectations of reporters as far as 17 

the amount of work that the company expected them to produce?  18 

A Yes.   19 

Q What did Mr. Katich say?  20 

A A story a day.   21 

 JUDGE ANDERSON:  Do you remember how it came up?  The 22 

words before it and the words after, if you will.   23 

 THE WITNESS:  He went through the closures, he went 24 

through having to reposition people, and kind of as a result, I 25 
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may not be quoting him accurately, but as a result people are 1 

going to have do a story a day.  That’s what we want out of 2 

people.  3 

Q BY MR. PLOSA:  Now was this expressed as an ultimatum by 4 

Mr. Katich at that meeting?  5 

A No. 6 

 MR. WYLLIE:  Objection.  Vague 7 

 MR. GOTTLIEB:  Objection. 8 

 MR. PLOSA:  I can rephrase. 9 

 JUDGE ANDERSON:  There are -- that’s a conclusion.  10 

Conclusions typically for non-experts aren’t made, but there 11 

are conclusions which are permissible within the laity -- we’re 12 

all laity for this.  The classic weight one talks about is 13 

drunkenness.  “Was he drunk?”  That’s a conclusion. It’s 14 

probably a medically complex conclusion, but the laity can say, 15 

“Yeah, I thought he was drunk.”  He can testify -- remember 16 

weight is not a factor here -- was it an ultimatum?  No.  17 

That’s a laities conclusion.  It’s not what was said.  18 

Obviously what was said is always at the heart of things, but 19 

it is not impermissible to make that kind of a conclusion, so 20 

it is those types of conclusions, not just that one, are not 21 

objectionable by virtue of the fact of conclusion.  But it is 22 

not a representation of what was said, it is a conclusion about 23 

his memory of what was said.  Go ahead.  You don’t have to 24 

rephrase, the objection is overruled. 25 
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Q BY MR. PLOSA:  Was that expressed as an ultimatum by Mr. 1 

Katich?   2 

A No.   3 

Q Did Mr. Katich say that reporters must write one story per 4 

day?   5 

A No.   6 

Q Did Mr. Katich say that if reporters do not write one 7 

story a day, they will be subject to discipline?  8 

A No.   9 

Q Now, was that the same expectation that had historically 10 

been at The News-Press?  This one story per day expectation?   11 

A Since I was there -- since I got here, yes.   12 

Q Did any employee object at this meeting and say that’s -- 13 

did any employee object to Mr. Katich verbalizing this 14 

expectation?   15 

A No.  16 

Q Did any employee ask any questions about what he meant by 17 

this expectation?  18 

A No.   19 

Q Do you know approximately how long this meeting lasted?   20 

A With questions afterwards, maybe 20 minutes.   21 

Q Twenty minutes total? 22 

A Yes.   23 

Q Okay.  Now with Mr. Katich, did any employees ask any 24 

questions at this meeting that you remember?   25 
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A Yes.   1 

Q Do you remember who asked any questions?   2 

A I think Nora asked a technology question.  She wanted to 3 

know if we’re going to get some new computers or are we going 4 

to get some computer stuff straightened out.  I think actually 5 

a couple people may have brought up the technology issue.   6 

Q Okay.  Mr. Katich at this meeting, did he appear to be 7 

angry when he was talking to the employees?  8 

A No.   9 

Q Did he ever raise his voice at this meeting?   10 

A No.   11 

Q Did he ever single any employee out at the meeting, aside 12 

from Ms. Wallace and giving her thanks?   13 

A Not that I recall.   14 

Q Would it be accurate to describe the meeting as a pep talk 15 

to employees, or an attempt at a pep talk?  16 

A In part, sure.   17 

Q Did Mr. Katich say anything about employees sharing the 18 

content of the meeting with outside sources?   19 

A Yes.   20 

Q What did he say that you remember? 21 

A That the information needs to stay in here or with us in 22 

this room.   23 

Q Okay.  Do you remember if he used the word confidential?   24 

A I don’t recall him using that word?   25 
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Q Proprietary?  1 

A Proprietary.   2 

Q Okay.  Did you understand why or did you have an 3 

understanding as to why Mr. Katich explained that the meeting 4 

was confidential or proprietary? 5 

 MR. WYLLIE:  Objection.  Relevance. 6 

 MR. GOTTLIEB:  I join that.   7 

 JUDGE ANDERSON:  How is it relevant, Counselor.   8 

 MR. PLOSA:  I think that the General Counsel’s theory here 9 

is that what Mr. Katich said to an objective observer somehow 10 

it required employees to not share this information with the 11 

union and what I’m trying to demonstrate here is that to an 12 

objective observer, Mr. Katich was talking about not sharing 13 

business secrets, a new focus or the direction for a 14 

competitive advantage. 15 

 JUDGE ANDERSON:  All right.  Based on your representation, 16 

the objections are overruled.  Go ahead. 17 

 MR. PLOSA:  I’m sorry?   18 

 JUDGE ANDERSON:  The objections are overruled, go ahead. 19 

 MR. PLOSA:  Okay.  Pardon me.   20 

Q BY MR. PLOSA:  What did you understand Mr. Katich to mean 21 

when he said that the information was proprietary? 22 

 MR. WYLLIE:  Objection, mischaracterizes his testimony.  23 

He didn’t say that the information was proprietary.  He said 24 

the word proprietary may have been stated.   25 
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A Yes.   1 

Q And approximately how -- approximately when did that 2 

meeting occur?  3 

A A couple days, a few days after Don’s -- Mr. Katich’s 4 

meeting.  5 

Q Okay.  And where did that meeting occur?   6 

A Which one?  7 

Q The one with Mr. Mason and Miss Hughes?   8 

A In the conference room.  In the newsroom conference room.   9 

Q Okay.  Was anyone else present?  10 

A Yes.   11 

Q Who?   12 

A Charlotte Boechler.   13 

Q Anyone else?   14 

A No, just the four of us?   15 

Q And are you related to Ms. Boechler?   16 

A Yes. 17 

Q How are you related?   18 

A I am her husband.  19 

Q Approximately how long did that meeting last? 20 

A Twenty minutes, 15 to 20 minutes.   21 

Q Okay.  Did you call that meeting?  22 

A No, they wanted to talk to me.   23 

Q And that was expressed to you how?  24 

A Charlotte told me.  25 
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Q Okay.  So you scheduled a meeting at the request of the 1 

employees?  2 

A Yes.   3 

Q Okay.  How did the meeting start?  Who said what?   4 

A I thanked them for their hard work.  They both had 5 

contributed to our coverage of the, I believe it was the Tea 6 

Fire and I thanked them for their work in the Tea Fire 7 

coverage.  I said that I understand that there’s some questions 8 

about Don’s meeting, and if there’s any questions that I can 9 

answer, please I’ll try to do that.  10 

Q Did anyone ask any questions?  11 

A I think -- I think I started out by simply saying that 12 

there are lots of things that don’t get in the newspaper and so 13 

within the framework of what Don was saying we can work to get 14 

a lot of stuff that isn’t in the newspaper into the newspaper, 15 

not just in the Life section, but in the News section as well.   16 

Q When you say the framework of what Don was saying, let’s 17 

flesh that out a little bit.  What did you say to the best of 18 

your memory to the employees regarding what Don had said?   19 

A About the story a day.  20 

Q And what did you explain?   21 

A That it’s a goal to shoot for, that there are lots of 22 

things that come into the newspaper that don’t have to be full-23 

blown, multisourced, long, 40, 50 inch stories that can be done 24 

to easily do that.   25 
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A Yes.   1 

Q Who was it that took notes?   2 

A Norman and Yolanda did.   3 

Q Okay.  Did you participate in the preparation of those 4 

notes?  5 

A In the what?  6 

Q The preparation of the notes?  Did you review the notes, 7 

help prepare them?  8 

A Yes.  Afterward I did.   9 

Q Okay.  Is there anything else that you remember about that 10 

meeting?  11 

A I ended it by saying that, “You’re going to be placed on 12 

indefinite suspension.”   13 

Q Okay.  Is there anything else that you remember?  14 

A Not that I recall.   15 

Q Would anything help you remember?  16 

A Well, we have our notes, or we have the letter of 17 

suspension from that meeting, I guess.   18 

 MR. PLOSA:  I would like to attempt to refresh the 19 

witness’s recollection. 20 

 JUDGE ANDERSON:  Go ahead. 21 

Q BY MR. PLOSA:  Document --  22 

 JUDGE ANDERSON:  Now don’t read that yet, until he asks 23 

you, if he asks.  We don’t know what he is going to do. 24 

 THE WITNESS:  Okay.   25 
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information that he originally admitted to, I wanted to be as 1 

thorough as I could about deciding what next.   2 

Q When you say the information to which he had originally 3 

admitted to, what information had he originally admitted to?   4 

A In that informal meeting about talking to Mr. Chavez and 5 

telling him to send him the fax of the scores.  6 

Q Did the Santa Barbara Golf Classic have anything to do 7 

with his suspension?   8 

A Yes.   9 

Q What did it have to do with his suspension?   10 

A Well, that was the incident that brought us all together 11 

to begin with. His telling somebody that we would cover it, 12 

apparently, and not following through on the coverage of it, 13 

not letting me know that we had promised to cover it and that 14 

we wouldn’t be able to cover it.  I mean that was kind of the 15 

ground zero that brought this whole thing together.  16 

Q Now, as of August 23rd, 2008, when Mr. Moran was suspended, 17 

what was your disciplinary plan, if any, for Mr. Moran?   18 

A I had no plan at that point.   19 

Q What were you contemplating, if anything?   20 

A It could be suspension, it could be a written reprimand, I 21 

was taking into account a lot of different things.   22 

Q Were you planning to terminate Mr. Moran?   23 

A No.   24 

Q Who is Blake Dorfman?   25 
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you that Mr. Dorfman had lied about Mr. Moran cleaning out Mr. 1 

Dorfman’s desk?   2 

A No.   3 

Q Did any representative of the union, and when I say the 4 

union, we’re talking about the union that represents the 5 

employees in the newsroom, ever contact you and tell you that 6 

Mr. Dorfman had lied about Mr. Moran cleaning out Mr. Dorfman’s 7 

desk?   8 

A No.   9 

Q Did any member of the National Labor Relations Board ever 10 

inform you that Mr. Dorfman had lied about Mr. Moran cleaning 11 

out Mr. Dorfman’s desk?   12 

A No.   13 

Q Okay.  Now, I’ll represent to you that under oath Mr. 14 

Dorfman testified that he lied to Miss Apodaca about Mr. Moran 15 

cleaning out his desk.  I want you to assume that to be true.   16 

Assuming that to be true, would Mr. Moran -- I’m sorry, strike 17 

that.  I want you to assume that he lied and I want you to 18 

assume that what I’ve just represented to you is true.  If The 19 

News-Press had known that Mr. Dorfman had lied about Mr. Moran, 20 

would you have terminated Mr. Moran?   21 

A No.   22 

Q Is it accurate to say that but for Mr. Dorfman’s lie, Mr. 23 

Moran would still be employed at The News-Press?   24 

A Yes.   25 
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day expectation?   1 

A Well, it was during my interview with him.  He was the 2 

person that interviewed me when I came to The News-Press.  One 3 

of the people that interviewed me.   4 

Q Thank you.  Now in the time that you’ve been at The News-5 

Press, have you seen a policy that states that employees are 6 

expected to write one story per day.   7 

 MR. PLOSA:  Objection.  Asked and answered. 8 

 MR. WYLLIE:  That’s not a proper objection for cross 9 

examination.   10 

 MR. PLOSA:  Withdrawn.   11 

 JUDGE ANDERSON:  The question you said, “have you seen a 12 

policy,” --  13 

 MR. WYLLIE:  Seen a written a policy.   14 

 JUDGE ANDERSON:  Implies it would be in writing. 15 

 MR. WYLLIE:  Yes. 16 

Q BY MR. WYLLIE:  Did you need me to repeat the question?   17 

A No.  I have not.   18 

Q Now you testified about a December 3rd meeting with Don 19 

Katich and a group of newsroom employees.  Do you remember 20 

talking about that?   21 

A Yes.   22 

Q Now with respect to that meeting, did Don Katich that the 23 

information needs to stay in here, with us in this room?   24 

A Words to that effect, yes.   25 
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Q Okay.  And at what point in the meeting did he say that?  1 

A I think he said it kind of up front, and reminded near the 2 

end.  He didn’t say to stay in the room, but he made a comment 3 

kind of at the end, just a reminder that this should stay here 4 

with us.   5 

Q Now, I believe you said that he appeared to be reading 6 

from what was possibly a press release?   7 

A I said that, yes.   8 

Q And are you aware that The News-Press issued a press 9 

release on or about December 3rd, 2008?  10 

A I think we put something out, yes.   11 

Q Okay.  So was the information on the press release then 12 

confidential that the employees -- was not to leave that room?  13 

 MR. PLOSA:  Objection.  Assumes that what Mr. Katich read 14 

was in fact the press release, verbatim. Or that he was even 15 

referring to the press release.   16 

 MR. WYLLIE:  I believe the witness testified that he 17 

appeared to be reading from a press release.   18 

 MR. PLOSA:  But the witness never testified that Mr. 19 

Katich said a press release cannot leave this room, which is 20 

what I believe the question suggests. 21 

 JUDGE ANDERSON:  Assumes.  Would you favor me by asking 22 

the question again, so I can have it in my mind and parse it 23 

correctly?   24 

 MR. WYLLIE:  I don’t think I can, Your Honor.  So I’ll ask 25 

JDA1662

USCA Case #15-1074      Document #1647660            Filed: 11/23/2016      Page 275 of 370

lpalmerin
Typewritten Text
[

lpalmerin
Typewritten Text
]



       

Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS 66203 
(913) 422-5198 

2971

another one. 1 

 JUDGE ANDERSON:  My ignorance has sustained the objection.  2 

Try again. 3 

Q BY MR. WYLLIE:  Now, so at the meeting, was it your 4 

testimony that Mr. Katich appeared to be reading from a press 5 

release?   6 

A At some point, yes.   7 

Q And did in fact a press release issue with respect to 8 

matters that Mr. Katich talked about at the meeting?   9 

A I don’t know, I never saw it.  I don’t know if it ever 10 

went out or not.  I think we sent it out, but I never read it.   11 

Q All right.  Now did Mr. Katich mention that it was a press 12 

release that he had in his hands?   13 

A I think he said that.  Or a statement.   14 

Q And did he, when he made the statement about the 15 

information not leaving this room, did he in any way quantify 16 

that by saying, “After the press release, you can’t talk about 17 

this.”   18 

 MR. PLOSA:  Objection to the word information.  It’s 19 

vague. 20 

 JUDGE ANDERSON:  Overruled. 21 

 THE WITNESS:  I don’t believe he said anything to that 22 

effect.   23 

Q BY MR. WYLLIE:  Okay.  And did he say anything to the 24 

effect that employees were free to speak to the union about 25 
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information that was at the meeting, any information that was 1 

imparted at the meeting? 2 

A No, he did not say that.   3 

Q Now, you testified that a couple days after -- well, let 4 

me just say this.  A couple days after your December 3rd meeting 5 

where Mr. Katich was there, you had a meeting with Charlotte 6 

Boechler and two employees from the Life Department; that would 7 

be Dave Mason and Karna Hughes, is that right?   8 

A Yes.   9 

Q And you said it was the employees that had requested to 10 

have a meeting with you?   11 

A Yes.   12 

Q All right, and were you aware that the employees were 13 

wondering about how to work the one story a day, the one story 14 

a day requirement or expectation, or however you want to 15 

characterize that, but the concept of one story a day?   16 

A I understand that that was the topic of their -- yes.   17 

Q Okay.  and so you understand that and then you met with 18 

the employees.  At that meeting, can you tell me how the 19 

meeting started, and who said what? 20 

A I think I started it and I think that I thanked everybody 21 

for -- Dave and Karna had done some stuff, I believe it was for 22 

the Tea Fire.  I thanked them for their help with the Tea Fire 23 

coverage.  I said that I understand that there’s a question or 24 

some questions about what Don had said at the meeting, and I 25 
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think that there’s a lot of things that come into the newsroom 1 

that don’t get into the newspaper that we can apply this to, to 2 

get a lot of new stuff into the newspaper.   3 

Q Okay.  And what happened next?   4 

A I think Karna asked about when everything was to be turned 5 

in.   6 

Q And did you respond?   7 

A Yes. 8 

Q What did you say?   9 

A That I would rather have them come in throughout the week 10 

rather than have it all land on my desk at 5 o’clock on Friday 11 

when everybody is trying to leave.   12 

Q Okay.  And what happened next? 13 

A I don’t know if it was to a question, but I talked about 14 

some of the press releases that come in that we kind of pass up 15 

that could be made into, I said the word shorties, shorter 16 

stories; 10, 12 inch or littler stories that can run anywhere 17 

in the newspaper.  It can run up in the front section.  They 18 

don’t have to run all in the Life Section, because your section 19 

is obviously out and done before the front, the news section 20 

is.  Don’t worry about where it’s going to go, we’ll decide 21 

where it is going to run.  I said they don’t have to be long 22 

stories or multisource stories.  Get a couple quotes, call a 23 

person.   24 

Q You said something earlier about advance budgets.  Were 25 
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advance budgets discussed?  Advanced budgets for the Life 1 

section?   2 

A I think that was in the context of when these things were 3 

going to be turned in, because the Life Section plans their 4 

stuff out sometimes a month, two months in advance.  So the 5 

person could be working on something not for tomorrows 6 

newspaper.  There was some -- there was some question of how is 7 

this going to work into the stuff that we’re working on?  I 8 

said that there is always downtime, there’s always going to be 9 

time when people aren’t calling back, so work them in as you 10 

can that way.   11 

Q When you say, “work them in,” is this the story a day that 12 

you’re talking about?   13 

A The shorties, yeah.  The things that I refer to as kind of 14 

shorties.  15 

Q And was there any chance to the advance budget for the 16 

Life section at that meeting or any discussion of changes?   17 

A What do you mean by change?  18 

Q Anything that would have to be changed, the future budgets 19 

based on how it had already been prepared?  20 

A I don’t think I had a copy of that advance budget.  I 21 

don’t recall making any changes to it.   22 

Q Now at any time in this meeting, did you express that you 23 

were perplexed to be meeting on this topic?   24 

A Not that I recall.  25 
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Q All right, now you said that you told Dave Mason during 1 

his interview that -- well, let me put it this way, you told 2 

Dave Mason during his interview that there was an expectation 3 

of a story a day?   4 

A Yes.   5 

Q Okay.  So if Don Katich said there was a story a day and 6 

this is the same thing, did Karna Hughes and Dave Mason ever 7 

explain to you why they wanted to meet with you about this 8 

issue that Mr. Katich had brought up? 9 

 MR. PLOSA:  Assumption of facts not in evidence, that 10 

Mason --  11 

 MR. WYLLIE:  Oh, no -- well, let me ask you this.  Did you 12 

tell Mr. Mason that during your interview with him for a 13 

position with The News-Press that there was an expectation of a 14 

story a day.  15 

A That that was generally what we liked reporters to shoot 16 

for, yes.   17 

Q Yes, you did tell him that?  18 

A Yes.  19 

Q Okay.  And he had been hired how far before that?  What’s 20 

your best estimate of how long before the December 2008 meeting 21 

he’d been hired?   22 

A How long before the December of 2008 meeting?   23 

Q Yes.   24 

A I think it might have been July or August, perhaps. 25 
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Q Okay.  So about six months or so is your best estimate?  1 

A Approximately.  2 

Q Okay.  So did you say to him at any time, “Why are you 3 

asking me about this?  I told you about this expectation at the 4 

time of your interview?”   5 

A No.  6 

Q Okay.  Did you ask or say anything to Karna Hughes -- “Why 7 

are we talking about this one story a day issue when you know 8 

that this has been the standard for the time that you’ve worked 9 

here?”  10 

A No.   11 

Q Did you find it odd that the employees had asked to meet 12 

with you on that?  13 

A No.  14 

Q Prior to the December 3rd meeting, had employees asked to 15 

meet with you with respect to the one story a day expectation 16 

that you have testified was at The News-Press?  17 

A I’m sorry?  Can you ask that again?   18 

Q Okay.  Before the December 3rd meeting with Mr. Katich 19 

where he said something about the one story per day, that you 20 

have to write one story a day or whatever words he used, had 21 

employees asked to meet with you with respect to questions that 22 

they had, with respect to this expectation that you testified 23 

at The News-Press, that reporters were responsible for one 24 

story per day?   25 
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A No one had asked to meet with me about that.   1 

Q Okay.  I want to change topics now. You were talking about 2 

some performance evaluation meetings that you had in I believe 3 

you said in February, 2007, late February of 2007, various 4 

reporters with respect to their 2006 performance.  Do you 5 

recall?   6 

A Yes.   7 

Q Okay.  And you met with a group of employees in you say 8 

late February, 2007, to discuss their performance for 2006, is 9 

that right?   10 

A I didn’t meet with a group of employees.   11 

Q Various employees individually?  12 

A Yes.   13 

Q Okay.  And I believe in response to a question from 14 

Counsel, you said that you now -- after he asked you about 15 

Melinda Burns, you said you could see that meeting with Melinda 16 

Burns in your head, is that right?   17 

A Yes.   18 

Q Okay.  Where did you meet with Ms. Burns?   19 

A In my office at The News-Press.   20 

Q Okay.   And do you recall what time of the day it was?  21 

Morning?  Afternoon?   22 

A No.  23 

Q Okay.  And what’s the best that you recall in terms of 24 

what happened in that meeting?   25 
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copies at the next session. 1 

(Charging Party Exhibit 12 received into evidence)  2 

Q BY MR. GOTTLIEB:  And you also testified, I believe, that 3 

Mr. Katich said at the beginning and at the end of the meeting 4 

words to the effect that the information that we’re talking 5 

about needs to stay with us in this room?   6 

A I think it was at the beginning that he made that kind of 7 

comment and then at the end I think it was just a general 8 

reminder; please keep this between us.  I think that there were 9 

two requests.   10 

Q And you took that to mean that the information that was 11 

conveyed at that meeting should be confidential?   12 

A Yeah.   13 

Q And isn’t it fair to say that if then management tells 14 

employees that they should keep something confidential and that 15 

if they don’t they may be subject to discipline?  16 

 MR. PLOSA:  Objection.  Argumentative. 17 

 JUDGE ANDERSON:  Mr. Gottlieb, it always fascinates me 18 

that you all want to convince the witness rather than me and 19 

the Board of the propositions you assert.  The Lafayette Hotel 20 

or it’s progeny, multitudinous progeny now, are probably the 21 

test.  Does it matter whether he agrees or disagrees?  In other 22 

words, if he finds it benign, is that a factor arguing against 23 

a violation? 24 

 MR. GOTTLIEB:  Well, I think it also might go to his 25 
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credibility if he finds it benign.   1 

 JUDGE ANDERSON:  All right.  Very well.  That’s an 2 

argument and there’s no objection and I understand that theory. 3 

Q BY MR. GOTTLIEB:  Let me restate the question.  If The 4 

News-Press designates information to be confidential, wouldn’t 5 

an employee who reveals that information beyond the confines of 6 

The News-Press be subject to possible discipline?   7 

A They could be -- to possible discipline, sure.   8 

Q Now, I believe you also testified that you, in firing Mr. 9 

Moran, that you relied on information that turned out to be a 10 

lie from Mr. Dorfman, correct?   11 

 MR. PLOSA:  I think that mischaracterizes the testimony.   12 

 JUDGE ANDERSON:  I think that’s why he says is that 13 

correct?  He didn’t describe that as testimony.  Just stated it 14 

as a fact.   15 

 MR. GOTTLIEB:  I think I did describe it as his testimony, 16 

and I thought it was.   17 

 JUDGE ANDERSON:  Well, take that out and then ask a 18 

question.  I apologize. 19 

Q BY MR. GOTTLIEB:  Isn’t it correct, Mr. Steepleton, that 20 

you relied on information that turned out to be a lie that came 21 

from Mr. Dorfman in firing Mr. Moran?   22 

A That was part of it, yes.   23 

Q So isn’t it fair to say then that you made a mistake in 24 

firing Mr. Moran?  25 
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Q Why did you feel -- Oh, I’m sorry.  1 

A If we’re not giving them out, it’s not something that we 2 

kind of telegraph in a big group meeting.  It wouldn’t preclude 3 

her from knowing the information.   4 

Q Why wouldn’t you telegraph that in a big group meeting if 5 

you tell it to each of the employees individually?   6 

A Why wouldn’t we?   7 

Q Yeah.   8 

A I wasn’t instructed to do that.   9 

Q Okay.  Now with respect to Karna Hughes, she was also 10 

ineligible for a merit wage increase because of her performance 11 

score for 2006, wasn’t she?   12 

A I would have to go back and look at it.   13 

Q Okay.  You’re aware that those employees that received 14 

less than a 3.0 were ineligible for merit wage increases in 15 

previous years, right?   16 

A For bonuses, for sure.  I would have to go back to see if 17 

it applies to the merit increases as well. 18 

 MR. WYLLIE:  Thank you.  I have nothing further. 19 

 JUDGE ANDERSON:  Charging Party? 20 

 MR. GOTTLIEB:  I have nothing. 21 

 MR. PLOSA:  No, Your Honor.   22 

 JUDGE ANDERSON:  Thank you, for your testimony.  Is there 23 

anything we should take up before we reconvene on Monday at 24 

9:00?   25 
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A Since February of 2008. 1 

Q What position do you currently hold at the News-Press? 2 

A I’m a compositor in the pre-press department. 3 

Q Some of us are not in tune with the newspaper industry.  4 

For those of us who are not, can you please give us a brief 5 

description of what the pre-press department is? 6 

A The pre-press department is composed of a couple of 7 

different areas.  They do photos, we do the ads.  I personally 8 

work at night with the copy desk upstairs and I do proofs of 9 

the pages and I output the paper to the press at night once 10 

they’re finished. 11 

Q Is the pre-press part of the newsroom?  I use the term 12 

“newsroom.”  Do you understand what that means? 13 

A Yes. 14 

Q Okay.  Is the pre-press part of the newsroom or is it a 15 

separate department? 16 

A It’s a separate department. 17 

Q Now, before you worked for the News-Press, who was your 18 

employer prior to that? 19 

A Office Team. 20 

Q When did you work for Office Team? 21 

A From August 2007 until February 2008. 22 

Q In what capacity were you employed by Office Team? 23 

A I worked at the News-Press for Office Team. 24 

Q Were you a temporary employee? 25 
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A Yes, I was a temporary employee. 1 

Q Thank you.  And you said you started working for Office 2 

Team in August of ’07? 3 

A Correct. 4 

Q At anytime between August of 2007 and February 2008, did 5 

you understand that you were a News-Press employee? 6 

A No. 7 

Q Why not? 8 

A I was paid by Office Team and if I -- I was told to 9 

contact them whenever I had any issues.  I would report back to 10 

them on a weekly basis or they would contact me and ask me how 11 

things were going and check up on my status there. 12 

Q Did you have a contract with Office Team? 13 

A Yes. 14 

Q You signed a contract with them saying that you worked for 15 

Office Team? 16 

A Yes. 17 

Q Did Office Team offer you any type of benefits? 18 

A Yes. 19 

Q If you wanted the medical benefits? 20 

A It was available if I wanted it, yes. 21 

Q During August ’07 and February ’08, the News-Press didn’t 22 

offer you any type of benefits, correct? 23 

A No. 24 

Q Was there ever a time between August of ’07 and February 25 
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of ’08 that you did not think that you were an Office Team 1 

employee? 2 

A No. 3 

Q Switch gears a little bit and I’ll take you back to August 4 

of 2008.  If I recall, you -- by this time, you were a regular 5 

fulltime News-Press employee? 6 

A Yes. 7 

Q Did you receive a phone call from the National Labor 8 

Relations Board sometime in August of 2008? 9 

A Yes. 10 

 MR. WYLLIE:  Objection, relevance. 11 

 JUDGE ANDERSON:  Your theory, Counselor? 12 

 MR. SUTHERLAND:  Ms. Fowler is the genesis, if you will, 13 

Your Honor, for the August 22nd, 2008 letter from Ms. Wendy 14 

McCaw to the News-Press employees that the government has 15 

asserted a violation of the Act.  Ms. Fowler is here to give 16 

that letter context, Your Honor. 17 

 JUDGE ANDERSON:  Very well, go ahead. 18 

 MR. WYLLIE:  With respect to that, Your Honor, the only 19 

context that I can see that would be relevant is whether or not 20 

that’s providing some kind of intent for the employer, and 21 

intent is irrelevant in 8(1).  It’s alleged as an 8(1) 22 

violation and the standard there is to look at the effect that 23 

such a letter would have on employees, not the employer’s 24 

rationale for writing such a letter.  The employer’s intent is 25 
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actually irrelevant here, so the context is irrelevant.   1 

(Long pause) 2 

 JUDGE ANDERSON:  That’s true with standard 8(11), Gessell 3 

and other Supreme Court cases that’s adopted the Board’s view.  4 

That’s not a radical motion.  In Lafayette Hotel and others 5 

where there’s some ambiguities about the fair meaning to be 6 

taken, I think context was allowed. 7 

 I’ll revisit those cases and make sure I understand the 8 

distinctions.  But in the meantime, I’ll allow the 9 

investigation -- the inquiry to continue.  The objection’s 10 

overruled. 11 

 MR. SUTHERLAND:  Thank you, Your Honor. 12 

Q BY MR. SUTHERLAND:  So, going back before the lawyers 13 

started arguing, did you receive a phone call from the National 14 

Labor Relations Board sometime in August 2008? 15 

A Yes. 16 

Q Do you recall who that phone call was from? 17 

A No. 18 

Q Male or female? 19 

A Female. 20 

Q How did you receive the call? 21 

A On my personal cell phone. 22 

Q Not your home phone? 23 

A No. 24 

Q Do you have a home phone number? 25 

JDA1676

USCA Case #15-1074      Document #1647660            Filed: 11/23/2016      Page 289 of 370

lpalmerin
Typewritten Text
[

lpalmerin
Typewritten Text
]



                                            

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

3073

 

A No. 1 

Q To your knowledge, is your personal cell number publicly 2 

available? 3 

A No. 4 

Q Is it available on the White Pages, to your knowledge? 5 

A No. 6 

Q Is that the only number that is available to you? 7 

A Yes. 8 

Q Now, was this a live phone call or a message that you 9 

received? 10 

A A message. 11 

Q Do you recall the contents of that message? 12 

A The person wanted to speak to me about my temporary 13 

employment at the News-Press. 14 

Q While you were working for Office Team, you were a temp? 15 

A Correct. 16 

Q And they’d identified themselves as being from the NLRB? 17 

A Yes. 18 

Q Did they ask you to do anything? 19 

A To give them a call back. 20 

Q Did the message say whether or not you had the option not 21 

to call them back? 22 

A They just asked to give them a call back, they didn’t say 23 

I had to. 24 

Q Okay.  Ms. Fowler, what was your reaction when you 25 
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received this message? 1 

 MR. WYLLIE:  Objection, relevance. 2 

 JUDGE ANDERSON:  You are eventually going to be connecting 3 

this with the employer. 4 

 MR. SUTHERLAND:  Yes, Your Honor. 5 

 JUDGE ANDERSON:  So does it matter what her reaction was 6 

now?  Isn’t it of concern to you what she told the employer? 7 

 MR. SUTHERLAND:  Yes, Your Honor.  Her reactions to the 8 

message are what prompted her to speak to the employer. 9 

 JUDGE ANDERSON:  Very well. 10 

 MR. SUTHERLAND:  Thank you. 11 

 JUDGE ANDERSON:  Go ahead. 12 

A I was annoyed and angry. 13 

Q Why were you annoyed? 14 

A I was annoyed because I wasn’t sure how my personal phone 15 

number had been given out to the NLRB. 16 

Q Did you have any concern that the News-Press might’ve 17 

given the number out? 18 

A Yes. 19 

Q Why were you angry that you’d received the call? 20 

 MR. WYLLIE:  Objection, relevance. 21 

 JUDGE ANDERSON:  I’m sorry? 22 

 MR. WYLLIE:  Relevance. 23 

 JUDGE ANDERSON:  You have the standing line, Counselor.   24 

MR. WYLLIE:  Thank you. 25 
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JUDGE ANDERSON:  Overruled. 1 

A Why was I angry? 2 

Q Yeah. 3 

A I was angry because I didn’t have any correlation to the 4 

newsroom upstairs so I didn’t understand why I had been 5 

contacted. 6 

Q And you said this was the only number you could be 7 

contacted on? 8 

A Correct. 9 

Q You number wasn’t publicly available? 10 

A No. 11 

Q Do you take great care in not giving out your telephone 12 

number? 13 

A Yes. 14 

Q Why is that? 15 

A I was stalked two individuals in my -- before I moved to 16 

Santa Barbara.  And so I’m concerned with them getting my 17 

contact information. 18 

Q After you received the call and you reacted, what did you 19 

do then? 20 

A I went to my supervisors at the News-Press, Sharon Moore 21 

and Kathy Foss. 22 

Q And what did you talk to Ms. Moore and Ms. Foss about? 23 

A I let them know that I’d received a message and I was 24 

concerned how they had received my phone number, that possibly 25 

JDA1679

USCA Case #15-1074      Document #1647660            Filed: 11/23/2016      Page 292 of 370

lpalmerin
Typewritten Text
[

lpalmerin
Typewritten Text
]



                                            

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

3076

 

the News-Press had given it to them. 1 

Q Who is Ms. Moore? 2 

A She’s my direct supervisor. 3 

Q And Ms. Foss? 4 

A She’s the assistant supervisor. 5 

Q So you discussed with them the message? 6 

A Yes. 7 

Q What, if anything, did they say to you in response? 8 

A They told me that it was my decision whether I’d like to 9 

contact the NLRB or not and that they would address the issue 10 

to Human Resources to find out if, you know, maybe the News-11 

Press had given my number out or not. 12 

Q Do you know if they did speak to Human Resources? 13 

A Yes. 14 

Q Within a couple days after this meeting, was there any 15 

indication that your complaint had been addressed? 16 

A Yes. 17 

Q How so? 18 

A Well, everyone received a letter on their desks from Wendy 19 

McCaw.  20 

 MR. SUTHERLAND:  Which we’ll have copies of momentarily. 21 

(Long pause) 22 

 MR. SUTHERLAND:  GC 124, Your Honor, may I? 23 

 JUDGE ANDERSON:  Yes, why don’t you -- it’s not all that 24 

simple to --  25 
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meet with Mr. Moriatis on January 4 of 2007, did you? 1 

 MS. SILVERMAN:  Objection, leading. 2 

 JUDGE ANDERSON:  It is leading but I think there is an 3 

intent in this. 4 

 MR. SUTHERLAND:  Thank you. 5 

A To my knowledge, we both signed the document at the same 6 

time we met. 7 

Q Which would’ve been --  8 

A January 4th -- well, this is a 7 or is it -- well, it’s 9 

kind of hard to read. 10 

Q You didn’t discuss Mr. Maldonado’s (sic) 2007 performance 11 

evaluation with him on January 4, 2007, did you? 12 

A Moriatis, no. 13 

Q So as far as you’re aware, that’s simply an error in the 14 

year? 15 

A I believe so. 16 

Q Do you recall meeting with Mr. Moriatis on or about 17 

January 4th, 2008 (sic)? 18 

A Yes. 19 

Q And discusssing this 2007 (performance evaluation with 20 

him? 21 

A Yes. 22 

 JUDGE ANDERSON:  Many people, including myself, have a 23 

learning curve on that date. 24 

 MR. SUTHERLAND:  Yeah, that’s true, yeah.  I move 1042, 25 
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Your Honor. 1 

 JUDGE ANDERSON:  General Counsel? 2 

 MS. SILVERMAN:  No objection. 3 

 JUDGE ANDERSON:  Charging Party? 4 

 MR. GOTTLIEB:  No objection. 5 

 JUDGE ANDERSON:  Received. 6 

(Respondent Exhibit 1042 received into evidence) 7 

Q Now, when you met with Mr. Moriatis to discuss his 8 

performance evaluation, what did you discuss with him? 9 

A What I have in this.  I went over each paragraph and he 10 

had a copy he was reading at the same time. 11 

Q And was -- how did you meet with Mr. Moriatis to discuss 12 

his evaluation? 13 

A I can’t really remember.  I know his seemed to be fairly 14 

short, maybe a half an hour, an hour at the most. 15 

Q In that meeting where you discussed his 2007 performance 16 

evaluation, did you get -- was Mr. Moriatis given an 17 

opportunity to speak to you and give his responses to your 18 

performance evaluation? 19 

A And also write them down.   20 

Q Page 6 of 6 of 1042, Employee Comments --  21 

A Yes. 22 

Q The employee has an opportunity to write down their 23 

comments about the performance evaluation. 24 

A Yes, it’s an option. 25 
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A It is. 1 

Q Did you meet with Mr. Eliason and discuss this performance 2 

evaluation with him? 3 

A I did on January 2nd of ’08.   4 

 MR. SUTHERLAND:  I move 1045, Your Honor. 5 

 JUDGE ANDERSON:  General Counsel?   6 

 MS. SILVERMAN:  No objection. 7 

 JUDGE ANDERSON:  Charging Party? 8 

 MR. GOTTLIEB:  No objection. 9 

 JUDGE ANDERSON:  Respondent’s 1045 is received.  10 

(Respondent Exhibit 1045 received into evidence) 11 

Q I’m sorry, I missed your answer.  Did you meeting with Mr. 12 

Eliason and discuss this performance evaluation with him? 13 

A Yes, we did meet, yes. 14 

Q And what did you two talk about during the -- this 15 

meeting? 16 

A The evaluation. 17 

Q You gave him your thoughts, he gave you -- was he able to 18 

provide you -- you know, vocalize responses to you with respect 19 

to this? 20 

A Yes. 21 

Q Did he also have an opportunity to provide additional 22 

written comments if he so desired? 23 

A He did. 24 

Q At anytime, did management tell you not to give Mr. 25 
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A I faxed those to Top Echelon. 1 

Q Did Top Echelon offer you any type of benefits? 2 

A Yes. 3 

Q Medical insurance, dental insurance, if you so desired? 4 

A Yes, I did. 5 

Q If you had any questions about thos benefits, who did you 6 

call? 7 

A I would call Top Echelon. 8 

Q Was there any time between August of 2008 and February -- 9 

I’m sorry, January 2009 where you considered yourself a Santa 10 

Barbara News-Press employee? 11 

A I’m sorry, please state that again. 12 

Q Yeah, was there anytime between August of 2008 and January 13 

2009 where you considered yourself an employee of the Santa 14 

Barbara News-Press? 15 

A No. 16 

Q Mr. Mason, a 10:00 a.m. meeting on or about December 3rd, 17 

2008 at the News-Press? 18 

A Yes. 19 

Q Where was the meeting, do you recall? 20 

A The meeting was in the conference room at the News-Press. 21 

Q Who led the meeting? 22 

A Don Katich. 23 

Q Were you familiar with who Mr. Katich was? 24 

A Yes, he’s the director of news operations. 25 
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Q Mr. Mason, what, if anything, do you recall about an 1 

expectation of having one story a day be produced at that 2 

meeting?  3 

 MR. GOTTLIEB:  Objection, still leading.  I mean, I know 4 

the bell’s been rung, but --  5 

 JUDGE ANDERSON:  The problem, Mr. Sutherland, is that 6 

without the witness coming to the conclusion that he can no 7 

longer remember anything about the meeting, permissible 8 

questions do not include leading questions.  Now, I realize 9 

it’s a long meeting and you didn’t start off that way.  And the 10 

more you try, the more Counsel is arguing, “Well, he’s just 11 

sticking words in the witness’ mouth.”  I want you -- it is -- 12 

you’re going to get the conversation in.  Just go back farther, 13 

take a broader subject and then walk it in.  You can’t -- 14 

you’ve got to put your rifle away and get a shotgun.  And if 15 

the shotgun is not successful, cut some off the barrel.    16 

Q Mr. Mason, what, if anything else, do you recall Mr. 17 

Katich saying at this December 3, 2008 meeting? 18 

A Well, he said that he was going to emphasize local 19 

coverage.  He talked about having an a.m. city editor, you 20 

know, start -- come in.  He was going to have that as an 21 

initial position.  That person would come in at 7:00 a.m.  He 22 

said that he would like other reporters to contribute one story 23 

a day. 24 

 JUDGE ANDERSON:  Anything else that comes to mind?  We 25 
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A Well, I work in the feature section and I do long stories.  1 

The stories I do generally involve more research and writing 2 

time than typical news stories.  That comes down to about, you 3 

know, three large stories a week.  This slight increase to get 4 

us to that goal, they had us to write a couple extra short 5 

stories, which actually I found reasonable.   6 

(Long pause) 7 

Q Approximately how long are the large stories that you 8 

write for the News-Press? 9 

A Typically 30 to 35 inches. 10 

Q And are you familiar with what a shorty or a daily story 11 

would be for the -- let me -- strike that.  Typically, you did 12 

longer stories for the life section.  Are you aware of in the 13 

news department that they do shorter stories? 14 

A Yes. 15 

Q And what would the average length of those daily stories 16 

be, do you know?  17 

 MR. GOTTLIEB:  Objection, foundation. 18 

 JUDGE ANDERSON:  Do you know? 19 

 WITNESS:  Yes. 20 

 JUDGE ANDERSON:  Please answer. 21 

A The typical length of a news story is between 12 and 14 22 

inches. 23 

 JUDGE ANDERSON:  When you said you did a couple of 24 

shorties -- is that your term? 25 
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 WITNESS:  Yeah, a couple of short stories. 1 

 JUDGE ANDERSON:  Translate that into inches. 2 

 WITNESS:  Into inches?  So they would have me writing, you 3 

know, a 7 to 12-inch story.   4 

Q So, the 7 to 12-inch shorties -- strike that.  Using the 5 

shorties as a barometer, about how many daily stories were your 6 

long stories -- would those encompass? 7 

 MS. SILVERMAN:  Objection, vague.  I don’t understand the 8 

question. 9 

 JUDGE ANDERSON:  Do you understand the question? 10 

 WITNESS:  Yes, I do. 11 

 JUDGE ANDERSON:  All right. 12 

A I would think that one of my long stories would be the 13 

equivalent of at least a couple of daily news stories. 14 

Q A couple, two, three? 15 

A Two or three --  16 

Q Okay.   17 

A -- of the news stories.  18 

(Long pause) 19 

Q Now, you mentioned that the -- that you were required to 20 

do a couple of shorties or dailies.  Was that announced at the 21 

December 3 meeting? 22 

A No, that was another meeting. 23 

Q When was that meeting? 24 

A That meeting was about -- a little bit later in December. 25 
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 JUDGE ANDERSON:  Same year? 1 

 WITNESS:  Yeah, same year. 2 

Q And who informed you of the shorties, as you call them? 3 

A That was Scott Steepleton. 4 

Q What did Mr. Steepleton say with respect to the shorties? 5 

A That --  6 

 MS. SILVERMAN:  Objection, foundation. 7 

 JUDGE ANDERSON:  Where, when, who was there? 8 

Q Who else was at the meeting? 9 

A Karna Hughes, Charlotte Boechler, who’s the assistant life 10 

editor, and Scott. 11 

Q When did the meeting take place? 12 

A It was December, probably a week or two after the December 13 

3rd meeting. 14 

Q What did Mr. Steepleton say with respect to the shorties? 15 

A That there would be -- there’d be two short stories a week 16 

that were either in the life section or the news section, as 17 

needed. 18 

 JUDGE ANDERSON:  Is that total or per reporter or how did 19 

it --  20 

 WITNESS:  It’d be two additional -- it’s be two short news 21 

stories per reporter.   22 

Q Now, what, if anything, did he say with respect to the 23 

content of the shorties at this same meeting? 24 

A That it would be --  25 
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 JUDGE ANDERSON:  Take your time. 1 

 WITNESS:  Okay. 2 

A He said that it would be just a very -- just a 3 

straightforward news story.  I don’t recall, you know, too much 4 

besides that. 5 

Q Were these going to be as indepth as your lengthy 6 

features? 7 

 MR. GOTTLIEB:  Objection, is he asking what Mr. Steepleton 8 

said or is he asking for his impression?  9 

 MR. SUTHERLAND:  I’m asking for his impression. 10 

A My impression was that, no, it would not be as indepth 11 

especially if it’s going to be a short story, it can’t be. 12 

Q Why can’t it be? 13 

A There wouldn’t be the space.  My impression was that this 14 

would be generally a one source story.  You can make a phone 15 

call and crank out a story.  That’s turned out to be the case. 16 

Q Now, since these two meetings when you were working at and 17 

then for the News-Press as appropriate, has the volume of your 18 

work increased significantly? 19 

A No. 20 

Q How many hours on average do you work a day? 21 

A Eight. 22 

Q Has that number increased since these meetings? 23 

A No. 24 

(Long pause) 25 

JDA1689

USCA Case #15-1074      Document #1647660            Filed: 11/23/2016      Page 302 of 370

lpalmerin
Typewritten Text
[

lpalmerin
Typewritten Text
]



                                            

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

3184

 

 MS. SILVERMAN:  Yes, Your Honor. 1 

CROSS-EXAMINATION 2 

Q BY MS. SILVERMAN:  Good morning, Mr. Mason. 3 

A Good morning. 4 

Q Directing your attention to the December 3rd, 2008 meeting 5 

that you attended, didn’t Mr. Katich say during that meeting 6 

that he was reading from a press release? 7 

A Yes. 8 

Q So you knew that information from this meeting would be 9 

going out to the public or to the media, correct? 10 

A Yes. 11 

Q Did Mr. Katich discuss what employees could not discuss 12 

outside of the room at this meeting? 13 

A He told us that he did not have the internal operations 14 

discussed outside the meeting.  I took that to mean that he 15 

didn’t want us to talk about the fact that we were going to 16 

have an a.m. news editor and that he didn’t want us to discuss 17 

the fact that we were going to emphasizing local coverage and 18 

those type of details.   19 

Q Now, you said you took it to mean that.  Did Mr. Katich 20 

use those words? 21 

A He told us that what was said in the room should stay in 22 

the room. 23 

Q Okay, thank you.  You testified that you did not have a 24 

significant increase in your work but you did, following this 25 
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December 3rd, 2008 meeting, have to write two additional shorter 1 

stories, correct? 2 

A Yes. 3 

Q Now, you testified with respect to a meeting that took 4 

place one to two weeks after the December 3rd, 2008 meeting, 5 

correct? 6 

A Yes. 7 

Q Okay.  And isn’t it a fact that you and Mr. Hughes 8 

requested this meeting because you had questions about the 9 

story a day issue Mr. Katich raised at the December 3rd meeting? 10 

A Well, I did not request the meeting.  I was curious about 11 

it at the time. 12 

Q Didn’t you and Ms. Hughes have questions about how you 13 

were going to implement what Mr. Katich said about one story a 14 

day? 15 

A Yes. 16 

Q So at this December -- one to two weeks after December 3rd 17 

meeting, can you tell us how it started, who said what? 18 

 JUDGE ANDERSON:  Mr. Mason, the test I like to use is 19 

pretend you’re a tape recorder that sat on the table in the 20 

middle of that conversation.  Start your answer with, “What I 21 

remember about the meeting was,” and when your rain runs dry, 22 

say, “That’s all I can remember.”  Now, that’s a fancy 23 

construct, but that’s what we really want, just your best 24 

effort. 25 
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 WITNESS:  Okay. 1 

 JUDGE ANDERSON:  And she’s going to badger you until you 2 

say she got it all.  We realize you’re not a tape recorder.  3 

Nobody remembers everything, but her intent is to get what you 4 

do remember.  And that’s what we’re all asking of you.  Make a 5 

try at it. 6 

 WITNESS:  Okay, thank you. 7 

A It began with Scott Steepleton, who was leading the 8 

meeting, and Scott was saying -- was talking about they were 9 

looking at how the features department would satisfying the 10 

goal of one story per day.  Because as I said earlier, feature 11 

stories do involve more time.  They involve more research, more 12 

writing time. 13 

 As Scott said that they thought we could -- Scott said 14 

that they were having us write two additional stories, which 15 

would be short stories, per week.  So we would have our three -16 

- he said that we all were doing the three cover stories a 17 

week, the life section covers, and that there would be two 18 

additional shorter stories.  And that would bring us up to five 19 

stories a week. 20 

 JUDGE ANDERSON:  Is that all you remember in the meeting 21 

or do you remember more? 22 

A I also remember that at the time Karna Hughes had -- was 23 

concerned about the workload.  And she expressed her concern 24 

about how we’d manage to do all this.  And to the best of my 25 
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memory, I believe Scott and Charlotte said that they were -- 1 

you know, discuss those things with her.  And that is all I 2 

recall of the meeting.  3 

Q Now, you said that -- you said you were curious about how 4 

the one story a day -- about this one story a day.  Was that 5 

because this was new to you? 6 

A The goal of every reporter turning in one story each day, 7 

that was new to me because we do -- we work a little bit 8 

differently in features.  We work far in advance on our stories 9 

and our stories are assigned in advance of our deadlines, maybe 10 

several weeks.  I may be doing interviews this week for a story 11 

that I’ll be writing next week that’ll published three weeks 12 

from now.  So I wasn’t sure how -- I was -- my question was 13 

basically on the scheduling of it.  14 

 MS. SILVERMAN:  I have nothing further, Your Honor. 15 

 JUDGE ANDERSON:  Very well.  Mr. Gottlieb? 16 

 MR. GOTTLIEB:  I have no questions, thank you. 17 

 JUDGE ANDERSON:  Redirect? 18 

(Long pause) 19 

REDIRECT EXAMINATION 20 

Q BY MR. SUTHERLAND:  Mr. Mason, I believe you testified 21 

earlier that the features that you were typically writing were 22 

how long? 23 

A 30 to 35 inches. 24 

Q Now, at this second meeting that Mr. Steepleton led, do 25 
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telethons, I was a paid as an independent producer.  When it 1 

came to sitting on the board and volunteering my time, 2 

obviously that was not paid. 3 

Q Now, at some point, you started working for the Santa 4 

Barbara News-Press.   5 

A Yes. 6 

Q And do you recall when you were hired by the Santa Barbara 7 

News-Press? 8 

A I do.  It was September 15th, which is my anniversary. 9 

Q And do you recall who hired you? 10 

A I do. 11 

Q And who was that? 12 

A It was Arthur Von Weisenberger and Wendy McCaw. 13 

Q And what did you understand when you were hired to be your 14 

job duties? 15 

A Well, quite simply to solve more problems than I create; 16 

to primarily use my long history in Santa Barbara working with 17 

news and news leaders in trying to develop a resource and a 18 

strategy for deciding and covering news for the paper. 19 

Q Now, before you started working at the Santa Barbara News-20 

Press, had you had any experience in being a manager of 21 

employees that were represented by a union? 22 

A No. 23 

Q And what year was it that you started working at the Santa 24 

Barbara News-Press? 25 

JDA1694

USCA Case #15-1074      Document #1647660            Filed: 11/23/2016      Page 307 of 370

lpalmerin
Typewritten Text
[

lpalmerin
Typewritten Text
]



                                            

   ARGIE REPORTING SERVICE 
5900 Nieman Road, Suite 200 

Shawnee, KS  66203 
(913) 422-5198 

3194

 

A 2008. 1 

Q And prior to working for the Santa Barbara News-Press, had 2 

you worked for any newspaper before? 3 

A No. 4 

Q So is it fair to state that this was your first position 5 

as a manager in a newspaper setting where employees -- some 6 

employees were represented by a union? 7 

A Yes. 8 

Q Now, when you were hired, did you understand that you were 9 

going to be treating the employees that were represented by a 10 

union different than other employees that the company had 11 

hired? 12 

A Well, I was aware that there was a different layer that I 13 

needed to be aware of. 14 

Q But I mean is it fair to state that you -- I mean, how did 15 

you treat them differently?  Did you try to treat them 16 

differently?  Or in your mind, were you just trying to manage 17 

all the employees that were underneath you? 18 

A No, I try to -- well, I don’t try, I treat everyone fairly 19 

and treat everyone the same be it the managers that I manage or 20 

the employees that I manage. 21 

Q Now, prior -- what was your job title, if you recall, when 22 

you were first hired at the Santa Barbara News-Press? 23 

A Director of news operations. 24 

Q Okay.  And what did you understand -- who in the hierarchy 25 
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He talked about some of the background of the newsroom, 1 

who the key players were, who the managers were, who the 2 

writers were, some of the basic structure that’s in place 3 

within the newsroom, primary areas of responsibility or of 4 

expertise, productivity, schedules.  It was the first real 5 

opportunity that Scott and I had to talk about how the newsroom 6 

operated. 7 

Q Now, who was present at this meeting with you and Mr. 8 

Steepleton? 9 

A At our table, no one besides the two of us. 10 

Q Now, as you sit here today, do you understand that the 11 

News-Press has been -- that there’s been a charge filed by the 12 

union and that the government is prosecuting the News-Press for 13 

instituting a new productivity standard.  Do you understand 14 

that? 15 

A Yes. 16 

Q You said that at this meeting were Mr. Steepleton and you, 17 

the get to know you meeting between you and Mr. Steepleton in 18 

September 2008, that productivity -- the issue of productivity 19 

came up.  And I’m interested in what was said during -- for 20 

that specific portion of the meeting.  Can you tell the judge 21 

what that was? 22 

A Sure.  It was primarily a chance that Scott was able to 23 

communicate to me who did what and at what level.  It was an 24 

opportunity where Scott educated me as far as these reporters 25 
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primarily news features; these reporters primarily did topical 1 

or daily news; how much work that they would put out on 2 

average; who lived in town that we could call on in case of a 3 

breaking news story; who lived out of town, which would make it 4 

far more difficult for those people to come in and deal with a 5 

breaking news story. 6 

Q And did Mr. Steepleton tell you at that meeting what the 7 

expectation or productivity was for the employees in the 8 

newsroom? 9 

A About how much work they would do? 10 

Q Yes. 11 

A Yes. 12 

Q And what did he was the expectation at that point? 13 

A Well, the average workload, or the average production, was 14 

approximately one article a day over the course of any given 15 

week. 16 

Q Did Mr. Steepleton tell you that many of the employees in 17 

the newsroom exceeded this expectation? 18 

A Yes. 19 

Q Did he tell you that some of the employees, on occasion, 20 

did not meet that expectation?  21 

 MS. SILVERMAN:  Objection, leading. 22 

 JUDGE ANDERSON:  I don’t think you’ve exhausted his 23 

recollection about what was said by Mr. Steepleton respecting 24 

this category. 25 
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Q What else can you recall about the expectation, if you 1 

will, or dealing with productivity about on average one story 2 

per day? 3 

A Well, newswriting can be something as simple as a 5-inch 4 

brief to a 40-inch feature.  Certainly the expectation was not 5 

that people would provide 40-inch features every single day.  6 

And Scott took me through that process in outlining the 7 

different categories, I guess you could refer to it as, on how 8 

that workload was distributed and what I could expect from 9 

particular individuals. 10 

Q Now, since you were new to the newspaper industry, did you 11 

understand before this meeting the differences between a 5-inch 12 

brief and a 40-inch feature story? 13 

A Yes, I did. 14 

Q And did Mr. Steepleton, during this meeting -- well, can 15 

you recall anything else about this expectation other than what 16 

you’ve already told the judge? 17 

A Again, focused on productivity? 18 

Q Yes.  That’s with respect to one of the charges that -- I 19 

mean, we can get into the universe of things, but I think we’ll 20 

be here a long time.  So, if you can just recall with respect 21 

to the expectation issue? 22 

A No, that -- it was really an overview, a briefing, so to 23 

speak, of how the News-Press newsroom operated. 24 

Q Now, did Mr. Steepleton at that meeting say, “Hey, Don, 25 
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this is how we’re going to really tweak the union by 1 

instituting some sort of rigid productivity standard that 2 

hasn’t been in place at the paper?” 3 

A No. 4 

Q I mean, not even my words.  Did any concept like that come 5 

up at that meeting where you and Mr. Steepleton devised some 6 

new productivity standard that would be implemented in the 7 

newsroom? 8 

A No. 9 

Q Did you understand when you and Mr. Steepleton were 10 

discussing this issue of productivity in that reporters would 11 

produce on average one story per day that this was in writing 12 

somewhere? 13 

A I don’t recall discussing this policy or the standard was 14 

in writing. 15 

Q Now, as you sit here today, is there some sort of policy 16 

that’s in writing that’s been distributed to the employees that 17 

tells them how many -- how much that they should be producing 18 

on average? 19 

A No. 20 

Q All right.  So, I’m going to take you -- let’s fast 21 

forward from September of 2008 to a December 3rd, 2008 meeting.  22 

Do you recall calling a meeting on December 3rd, 2008? 23 

A I do. 24 

Q And where did the meeting take place? 25 
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A It took place in the newroom conference area. 1 

Q And how many employees attended, if you have an estimate? 2 

A Approximately 20.  3 

Q And were -- aside from employees, were there members of -- 4 

well, managers are also employees, but was -- what was the 5 

meeting attendees comprised of, what was the ratio between 6 

managers on one end and employees -- non-managers on the other? 7 

A Again, I just want to make sure I understand the question.  8 

You’re referring to managers in the newsroom? 9 

Q Yes. 10 

A My recollection would be probably five to one, one manager 11 

for every five employees. 12 

Q Do you recall -- strike that.  20 employees -- you said 13 

roughly 20 employees attended.  Do you know how many employees 14 

are employed by the Santa Barbara News-Press? 15 

 JUDGE ANDERSON:  At that time, Counsel? 16 

 MR. KELLEY:  At that time. 17 

A Total employees at the News-Press or --  18 

Q Yeah. 19 

A -- total news --  20 

Q At that time, total employees. 21 

A I don’t know a specific number.  I can give you a rough 22 

estimate. 23 

Q Approximately 150 to 175? 24 

A I would say closer to 190. 25 
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Q Okay.  And why was it that you selected -- well, how was 1 

the meeting orchestrated?  In other words, how was it that the 2 

attendees that actually showed up knew to attend this meeting? 3 

A I put out a memo a few days earlier requesting that 4 

everyone attend a meeting on December 3rd. 5 

Q And what was the purpose of the meeting, if any? 6 

A There was definitely a specific purpose for that meeting.  7 

On the 3rd of December, Ampersand announced the layoffs of 17 8 

members -- or employees of Ampersand not in the newsroom.  And 9 

I wanted to provide some assurance to the people in the 10 

newsroom that those layoffs would not affect them in any way. 11 

Q When you called for the meeting and you sent out the 12 

invites for the meeting, did you have in mind what type of 13 

atmosphere you were trying to create at this meeting? 14 

A Absolutely. 15 

Q And what was that? 16 

A Well, obviously, anytime any business lays off 17 

individuals, it causes a significant amount of anxiety, 18 

especially in our industry in general that have been going 19 

through a Tsunami of economic changes, not to mention other 20 

distractions that have affected the newsroom. 21 

 Again, it was my motive, my objective to give some hope, 22 

some guidance to both managers and bargaining unit employees 23 

within the newsroom that there was -- that these layoffs would 24 

not affect them and that there was some plan, some hope, some 25 
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direction of how we would work together to ensure that we stay 1 

viable as a news organization. 2 

Q And did you have a prepared speech that you passed out to 3 

the people that showed up at the meeting? 4 

A No. 5 

Q Were you reading from a prepared speech at the meeting? 6 

A I referred to my notes and there was a portion of my notes 7 

that I did read verbatim. 8 

Q There has been a variety -- I want you to assume that 9 

there’s been a variety of witnesses that have testified in this 10 

trial that you were reading from a press release, you were 11 

reading from a prepared speech, you were reading from other 12 

documents. 13 

 I want to show you what’s been marked for identification 14 

Respondent 1111 and ask you if you recognize this document. 15 

(Respondent Exhibit 1111 marked for identification) 16 

 MR. KELLEY:  Your Honor, Respondent 1111 is a three-page 17 

undated document.   18 

 JUDGE ANDERSON:  Take the time that you need to read it, 19 

sir.  And when you’re done, let us know. 20 

 WITNESS:  Thank you. 21 

(Long pause) 22 

Q Have you seen this document before, sir? 23 

A I have. 24 

Q What is this document? 25 
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words during the meeting? 1 

A Trade secret. 2 

Q Okay.  I see on the very first sentence of Respondent 1111 3 

that trade secret is mentioned.  In what context did you use 4 

the word trade secret during this December 3rd, 2008 meeting? 5 

A Well, the term trade secret is a part of the News-Press 6 

employee handbook.  Is that your question?  Where did I derive 7 

that term or why did I use that term?  8 

 JUDGE ANDERSON:  How did you use it? 9 

Q No, how did you use it?   10 

A How did I use it in the meeting? 11 

 JUDGE ANDERSON:  The context in which it appeared. 12 

 WITNESS:  Right. 13 

A I actually used that following my announcement that there 14 

would be no layoffs within the newsroom.  And the purpose of 15 

that was to hopefully ensure that the words that I spoke, the 16 

direction that I communicated to the newsroom would not appear 17 

in the blog-sphere or in our competition as -- and did so 18 

report about the 17 layoffs.  19 

Q That’s a good point.  I want to show you what we’ve marked 20 

for identification as Respondent 1113.   21 

(Respondent Exhibit 1113 marked for identification) 22 

 MR. KELLEY:  Your Honor, Respondent 1113 is a four-page 23 

document that’s dated December 3rd, 2008.  It is from a blog 24 

called Craig Smith’s Blog.   25 
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A Yes. 1 

Q Did you discuss in the meeting this portion of your notes 2 

or some variatio of this topic? 3 

A Beyond what my notes have indicated? 4 

Q Well, I guess I’m trying to get from you, sir, what -- we 5 

know that you didn’t read your notes verbatim.  So of what’s in 6 

your notes, what do you recall telling the people assembled, 7 

approximately 20 individuals assembled, with respect to this 8 

particular topic? 9 

A I don’t recall stating anything beyond what my notes have 10 

indicated. 11 

Q Now --  12 

 JUDGE ANDERSON:  How about any less than?  Did you state 13 

everything that is in the notes, to your recollection? 14 

 WITNESS:  Not to my recollection, no. 15 

 JUDGE ANDERSON:  Okay. 16 

 MR. KELLEY:  Okay. 17 

Q Now, was the fact that the Santa Barbara News-Press hiring 18 

an a.m. assignment desk editor published in the press release? 19 

A No. 20 

Q Why not? 21 

A Well, that is part of our strategy to dominate local news. 22 

Q Did you consider that to be proprietary business 23 

information? 24 

A Absolutely. 25 
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Q Also known as a trade secret.  Did you consider that to be 1 

a trade secret, sir? 2 

A Yes. 3 

Q And right underneath that paragraph, you have a variety of 4 

sentences that start off with, “We will.”  The first one is, 5 

“We will have a posted work schedule and every reporter/writer 6 

will be responsible for a minimum of one story per day and one 7 

story for the weekend.”  Do you recall in the meeting telling 8 

employees something to the effect that there was going to be a 9 

one story per day -- did that even come up in the meeting? 10 

A What I stated in the meeting is virtually identical to 11 

what my notes have indicated. 12 

Q Now, when you said that, did you understand or did you 13 

believe you were instituting a new productivity standard? 14 

 MS. SILVERMAN:  Objection, relevance. 15 

 MR. GOTTLIEB:  I’ll join that. 16 

 JUDGE ANDERSON:  As to that sentence, which goes to a 17 

specific paragraph in the complaint, I think it’s permissible.  18 

I’ll hear the answer.  Do you recall the question, sir? 19 

 WITNESS:  I do. 20 

 JUDGE ANDERSON:  All right, please answer. 21 

A I did not believe this was a new increase or decrease in 22 

any productivity standard. 23 

Q Now, this may sound like common sense, but let me walk you 24 

through it.  In September of 2008, you met with Mr. Steepleton.  25 
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2008 meeting, can you tell us how it started, who said what? 1 

A I started the meeting. 2 

Q And what did you say to start it? 3 

A I stated that there were layoffs in the building and that 4 

none of them affected people in the newsroom. 5 

Q And what did you say next? 6 

A And then after one -- after everyone got their sigh of 7 

relief, I talked about the trade secret component. 8 

Q And what did you say -- what words did you use with 9 

respect to the trade secret component? 10 

A I would be sharing information that I would consider to be 11 

trade secrets and that I would not wish to see them outside of 12 

this room, if I may paraphrase myself. 13 

 JUDGE ANDERSON:  Well, if you can be as specific as 14 

possible.  When you say paraphrase, right away they’re going to 15 

want the specifics.   16 

 WITNESS:  Right. 17 

Q Can you tell us specifically what you said with respect to 18 

the trade secret component without paraphrasing? 19 

A I cannot tell you the exact words that I used. 20 

Q Okay.  And then after you discussed the trade secret 21 

component, then you proceeded to read the press release that I 22 

believe was issued on December 3rd, 2008.  23 

A That is correct. 24 

Q Would you please tell us to the best of your recollection 25 
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what it is that you said with respect to the one story per day 1 

at this December 3rd meeting without reference to the notes? 2 

A It was my desire or my intent to communicate to everyone 3 

that we all had an interest in the success of our paper.  And 4 

as you look through my notes, I try to identify some component 5 

of every aspect of that newspaper.  I used the term “we” to 6 

signify or to demonstrate that whether you’re management, 7 

whether you’re represented by the union, we all collectively 8 

have a stake in the success of the newspaper.  And only by us 9 

doing us our best can we succeed in accomplishing or dominating 10 

news as I saw it. 11 

Q Would you take a look at page 2 of Respondent 1111, your 12 

notes from the December 3rd meeting?  And then halfway down with 13 

the “We will have a posted work schedule,” that line --  14 

A Yes. 15 

Q Were those the words that you used with respect to the one 16 

story per day?  What did you say specifically at this meeting? 17 

A That reporters would be responsible for one story a day. 18 

Q During this December meeting, did you tell employees that 19 

there would be different requirements for different departments 20 

with respect to productivity? 21 

A As far as the writing goes? 22 

Q Yes. 23 

A No. 24 

Q Did you tell employees that there would be exceptions to 25 
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 JUDGE ANDERSON:  Very well. 1 

Q When, Ms. Apodaca, generally are performance evaluations, 2 

if you can give me a date range, performed? 3 

A Late November of the year that performance reviews written 4 

up until late January the following year. 5 

Q And with respect to the 2008 performance evaluations, 6 

there is a specific charge in the complaint that the company 7 

did not conduct 2008 performance evaluations.  Did the company 8 

conduct 2008 performance evaluations? 9 

A Yes. 10 

Q Now let’s go to the time in which the company actually 11 

conducted 2008 performance evaluations.  When were the 2008 12 

performance evaluations -- we’re just talking about the unit, 13 

when were they roughly filled out by the supervisors? 14 

A In November of 2008. 15 

Q Okay.  So -- just so I understand that we’re all on the 16 

same page, every year that performance evaluations are given, 17 

supervisor fills out the performance before it’s given to the 18 

employee and before meeting takes place between the employee 19 

and the supervisor? 20 

A Yes. 21 

Q And do you see the performance evaluations and sign off on 22 

them yourself before that meeting takes place generally between 23 

the supervisor and the employees? 24 

A Yes. 25 
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 THE WITNESS:  Okay. 1 

 JUDGE ANDERSON:  If that was true, would Moran have been 2 

terminated as he had been? 3 

 THE WITNESS:  If I knew that he had lied? 4 

 JUDGE ANDERSON:  If you knew that Dorfman had misspoken 5 

respecting the contents of the desk, lied, and that I guess 6 

Moran had nothing to do with it? 7 

 THE WITNESS:  Then he would still be employed. 8 

 JUDGE ANDERSON:  That’s an answer.  Thank you. 9 

Q BY MR. KELLEY:  And until this day, has Mr. Moran ever 10 

told you that he knew that Mr. Dorfman had lied? 11 

A No. 12 

Q To this day has Mr. Gottlieb or Mr. Caruso or any member 13 

of the other agents of the union ever told you that Dorfman 14 

lied? 15 

A No.  16 

Q How about Mr. Wyllie or Ms. Silverman? Did they ever tell 17 

you from August of 2008 until July of 2009 whether Mr. Dorfman 18 

lied or not?   19 

A No.   20 

 MR. KELLEY:  Can we go off the record one moment? 21 

 JUDGE ANDERSON:  Off the record, please. 22 

(Off the record.)  23 

 MR. KELLEY:  No further questions of this witness. 24 

 JUDGE ANDERSON:  General Counsel? 25 
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information was out there, maybe some other employees 1 

information was out there.  2 

Q Okay.  And this conversation occurred -- well, after your 3 

conversation with Mrs. McCaw, did you have an occasion to see 4 

GC-124?   5 

A Yes.   6 

Q Okay.  And it is your understanding that this issued in 7 

response to the issue that you brought up with Mrs. McCaw?   8 

A Yes.   9 

Q How much later after your phone conversation, did that 10 

memo issue?  Was it a day, a week, two weeks?   11 

A I think it was within a couple days.   12 

Q Within a couple days after your phone conversation, Mrs. 13 

McCaw issues this and it is distributed to -- is it all 14 

employees throughout The News-Press?   15 

A Yes.  16 

Q Is it distributed to temporaries as well?  17 

A I don’t believe so.   18 

Q How was it distributed?  19 

A I believe I hand delivered it to managers and supervisors 20 

and asked that they distribute it to their employers.   21 

Q All right.  Now, going back to your opinion as to why 22 

there might be more phone calls like this, or more employees 23 

getting contacted -- you knew that Amie Fowler had originally 24 

been hired through a temporary agency, right?  25 
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A Yes.   1 

Q Okay.  And around August 2008, you became aware that Top 2 

Echelon, one of your top temp agencies, they informed you, 3 

didn’t they, that they had handed out or provided to the Labor 4 

Board in response to a subpoena the personal phone numbers of 5 

various temporary employees from Top Echelon, did they not?   6 

A I don’t believe they did.   7 

Q All right.  I would like to direct your attention to 8 

GC-191.   9 

 MR. WYLLIE:  Can we go off the record one --  10 

 JUDGE ANDERSON:  We’ll be off the record. 11 

(Off the record.)  12 

 JUDGE ANDERSON:  In an off the record discussion, it was 13 

determined that General Counsel’s 191, for whatever reason -- 14 

it’s no doubt it is a six page document, it’s been received 15 

into evidence, but it hadn’t been previously paginated so it’s 16 

-- our copies have been, in the official record here before us 17 

it is not paginated.  Discussion off the record suggests the 18 

internal context will reveal its pagination, so I don’t think 19 

any harm is done.  Proceed, Counselor. 20 

 MR. WYLLIE:  Thank you, Your Honor.   21 

Q BY MR. WYLLIE:  Mrs. Apodaca, could you turn to the fourth 22 

page of this exhibit.  Just to be sure, the top entry on that 23 

page should be dated 09/12/08, 12:07 P.M., from D. Marzec.  Do 24 

you have that page in front of you?   25 
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A Yes, I do.   1 

Q All right.  Okay.  No need to review that yet.  I’ll just 2 

ask you now were you aware that Top Echelon in response to a 3 

subpoena in August of 2008 had given personal contact 4 

information to the Labor Board with respect to temporary 5 

employees that Top Echelon had working at The News-Press?   6 

 JUDGE ANDERSON:  Are you asking if she was ever made aware 7 

of that, any time?   8 

Q BY MR. WYLLIE:  If she was aware of that in August of 9 

2008.   10 

A I don’t know if I was aware in August of 2008.   11 

Q Okay.  I’d like to direct your attention to the fifth 12 

entry down, it is dated August 9, 2008, 12:33 P.M.  Do you see 13 

that?   14 

A Yes. 15 

Q Now, could you review this right here?    16 

(Long pause.)  17 

A Ah.   18 

Q Okay.  Does that refresh your recollection?   19 

A Yes.  20 

Q Okay.  So Diane Marzec made you aware that Top Echelon had 21 

provided information with respect to their employees?  22 

A Yes.  23 

Q Okay.  And that was just a couple weeks prior to the 24 

issuance of Mrs. McCaw’s August 22, 2008, memo, right?   25 
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A Yes.  1 

Q Okay.  So that was pretty fresh in your mind around the 2 

time that you got the message from Amie Fowler, right?  3 

A Yes.  4 

Q Okay.  And you knew that Amie Fowler had been a temporary 5 

employee?  6 

A Yes.   7 

Q Okay.  So even though Amie Fowler didn’t say anything 8 

about the NLRB, did you suspect that it was the NLRB that had 9 

contacted Amie Fowler? 10 

 MR. KELLEY:  Irrelevant. 11 

 JUDGE ANDERSON:  I’m sorry? 12 

 MR. KELLEY:  Irrelevant as to what Mrs. Apodaca suspected. 13 

 JUDGE ANDERSON:  Yes, independently, but since there is an 14 

apparent factual issue about how the memo came to be 15 

informative.  I think it is cross-examination.  The question is 16 

a broad one.  I’ll allow it.   17 

 THE WITNESS:  I think my first thought was that it was the 18 

union that contacted her. 19 

Q BY MR. WYLLIE:  Okay.  Did you communicate to Mrs. McCaw 20 

that it might be the NRLB or that you suspected that it might 21 

the union or NLRB?   22 

A I think I probably would have said the union.   23 

Q Okay.  When you say, “probably would have said,” do you 24 

remember what you did say in that regard to her?  25 
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what you’ve told us?  1 

 THE WITNESS:  Yes. 2 

Q BY MR. GOTTLIEB:  Another subject, Mrs. Apodaca, You 3 

testified about some conversations that you had with the 4 

co-publishers about raises and did you tell the co-publishers 5 

at any time when you were having these conversations that 6 

during the Ampersand period, the company had always given 7 

raises to at least some of the employees?   8 

A I don’t believe I needed to.  9 

Q They were aware of that fact? 10 

 MR. KELLEY:  Lacks foundation, calls for speculation as to 11 

what they were aware of. 12 

 JUDGE ANDERSON:  It’s a leading question.  Go ahead, 13 

Counsel.  14 

Q BY MR. GOTTLIEB:  Did you understand that they were aware 15 

of that fact?   16 

A I believe they were, yes.   17 

Q Take a look at General Counsel’s 38, please?   18 

A I’m ready.   19 

Q Thank you.  Now you see this is a letter from Mr. Zinzer 20 

dated January 23, 2008 to Mr. Caruso?   21 

A Yes.   22 

Q See where it says on that -- I’m looking at the letter.  23 

You can look at whatever you need to look at.  I’m just going 24 

to ask you about the letter.  It says at the bottom of the 25 
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first paragraph, “From 2000 to the present there have been 1 

several years in which no increases were awarded.”  That’s not 2 

an accurate statement, is it?   3 

 MR. KELLEY:  Well, this is beyond the scope, and it’s 4 

argumentative as phrased.   5 

 JUDGE ANDERSON:  I don’t think it is argumentative and to 6 

the extent that there was a conversation under direct 7 

examination respecting the raises -- whether or not -- I think 8 

it is permissible in inquiring into that conversation 9 

collaterally.  Do you see the paragraph he is directing you to?   10 

 THE WITNESS:  Yes, I do.   11 

 JUDGE ANDERSON:  Do you recall the question?  The question 12 

is was that true for 2000 to the time of the issuance of the 13 

letter?   14 

Q BY MR. GOTTLIEB:  That’s my question, from 2000 to the 15 

present -- the letter says at the end of the first paragraph, 16 

“From 2000 to the present, there have been several years in 17 

which no increases were awarded.”  That’s not accurate, is it?   18 

A I believe it is a mistake.   19 

Q Turning your attention to Dennis Moran’s termination, were 20 

you aware in early August, 2008, that Mr. Dorfman had been 21 

asked whether he was going to come back to work for The News-22 

Press around the time he was going to Beijing?   23 

A Yes.   24 

Q And do you remember he said that he was definitely coming 25 

JDA1715

USCA Case #15-1074      Document #1647660            Filed: 11/23/2016      Page 328 of 370

lpalmerin
Typewritten Text
[

lpalmerin
Typewritten Text
]



       

Argie Reporting Service 
5900 Nieman Road, Suite 200 

Shawnee, KS 66203 
(913) 422-5198 

3470

 JUDGE ANDERSON:  Yes, and how it is relevant to rebuttal. 1 

 MR. GOTTLIEB:  -- the defense that we’ve heard from the 2 

company is that the union’s employee integrity and other 3 

proposals -- taking them off and putting something related back 4 

on somehow excuses their conduct at the table, and that we are 5 

undermining their -- I should say we are attacking their 6 

managerial prerogatives or their First Amendment rights, and 7 

what we’re saying with these two passages is that there is 8 

undermining that position, because they’re claiming to be 9 

ethical, they’re claiming in the second passage that Mr. Katich 10 

says, “is a very tall wall.”  Now Mr. Zinser, in our notes that 11 

just came in, says there is no wall.  So again, that undermines 12 

their position that we are somehow attacking their prerogative, 13 

when in fact they are admitting that there is this separation 14 

or wall.  Your Honor, allowed us to put in editorial about -- 15 

from Jerry Roberts and from Ms. McCaw herself, about the 16 

separation, so this is a contemporaneous statement by Mr. 17 

Katich along those same lines, that there is a very tall wall 18 

that bias or impropriety can happen if the co-publishers call 19 

up and say, “report on this,” or “don’t report on that,” which 20 

is what he is saying, and therefore they’re ethical.  We’re 21 

saying that this undermines their position that we’re attacking 22 

their prerogatives with our proposal somehow when in fact there 23 

isn’t really a burden.  Even if we were, and we don’t think 24 

these proposals do as they stand now do intrude on any 25 
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legitimate managerial prerogative. But asking them to discuss 1 

them, especially in light of the fact that they claim they 2 

already have what we’re essentially asking for undermines their 3 

argument that there is some kind of intrusion. 4 

 JUDGE ANDERSON:  That is as to pages 24 through 27 and 33 5 

through 34? 6 

 MR. GOTTLIEB:  Right. 7 

 JUDGE ANDERSON:  And I assume the entirety is on offer as 8 

a backup if the other side opposes a partial offer, or do you 9 

have other --  10 

 MR. GOTTLIEB:  Those are the portions that we’re 11 

interested in. 12 

 JUDGE ANDERSON:  So Mr. Katich’s testimony, in its 13 

entirety is based on getting in 24 through 27 and 33 and 34, 14 

and nothing else? 15 

 MR. GOTTLIEB:  Correct, other than just -- I mean if there 16 

is some need for --  17 

 JUDGE ANDERSON:  Identification testimony? 18 

 MR. GOTTLIEB: -- identifying we can get into more of that 19 

document, but just for that purpose to --  20 

 JUDGE ANDERSON:  All right.  There are two issues.  I’m 21 

skipping the one about identification because that’s really a 22 

free-standing -- let’s deal with relevance.  If we get 23 

relevance, then how to get it in is a separate matter. 24 

 His argument is that those two sections, and only those 25 
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two sections are offered to rebut your defense of -- well, as 1 

described.  If you’d like to be more specific now, then I’ll 2 

give you a ruling. 3 

 MR. KELLEY:  Thank you, Your Honor.  Your Honor may recall 4 

that at the beginning of the case you were made aware that 5 

there is a long history between the parties in this case, 6 

between the General Counsel and Respondent, between the 7 

Charging Party and Charging Party’s Counsel and Respondent, and 8 

that there was a prior administrative hearing that was presided 9 

over by Administrative Law Judge Kocol.  At that hearing, at 10 

that prior hearing, Your Honor, the whole issue of whether 11 

there was a wall or not a wall or whether articles were biased 12 

or not biased, that was a key issue at that trial.  We took 13 

Your Honor’s words at heart when you said, “I’m not here to 14 

retry what occurred before Judge Kocol.”  The way that we view 15 

this transcript and this line, in particular, because now we’ve 16 

nailed it down to basically a selected portion is this is 17 

relitigating whether there is a wall or not, and whether, if 18 

there is no wall, whether there should be a wall.  That’s 19 

completely irrelevant to any charge or issue in this particular 20 

case.  That’s the first point. 21 

 The second point is this is not appropriate rebuttal 22 

because we didn’t proffer any witness or in our case and chief 23 

to say we have no wall, or we have a large wall.  In essence, 24 

said that he introduced articles over our objection on the last 25 
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day of hearing last time.  If you recall, I made the objection 1 

that this is beyond the scope and this is on a collateral 2 

matter and it is totally irrelevant to any issue.  Now what 3 

he’s attempting to do is offer rebuttal evidence to rebut 4 

documents that he introduced, not that I introduced.  But he’s 5 

essentially rebutting his rebuttal.  So, we believe it is 6 

improper on those bases.   7 

 To the extent that there is foundation problems --  8 

 JUDGE ANDERSON:  Well, that will be a separate issue. 9 

 MR. KELLEY:  That will be a separate issue. 10 

 JUDGE ANDERSON:  As to the threshold to Kocol and even, I 11 

guess, arguably the objections hearing under Judge Schmidt and 12 

what the Board does afterwards, or what the Circuit Court does 13 

is all their work.  It neither makes things relevant in this, 14 

but it also doesn’t make things irrelevant.  Somebody could 15 

have testified in the other hearing, that doesn’t make that 16 

testimony impermissible at this hearing.  What I’m trying to 17 

say is this hearing will be defined by the issues made relevant 18 

by the pleadings.  Now that creates some problems if those 19 

other cases are never finalized, but I’ve talked to my 20 

physician, I can wait a certain amount of time before I die for 21 

that.  Although, that may test us all.  Nonetheless, the issue 22 

here is not what happened about the barricade before. The issue 23 

defended by the Charging Party is there were contentions made -24 

- I’m putting words into the Charging Party’s mouth here -- 25 
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there were contentions made as part of Respondent’s rebuttal 1 

that because of the -- perhaps the history of the parties -- 2 

the proposals of the union must be considered in the light of 3 

circumstances as at least in part a defense to the violations 4 

against Respondent.  If the union had behaved better in its 5 

proposals, then your conduct would be judged in a different 6 

way.  In other words, there is villainy here on behalf of the 7 

union.  And I assume Counsel is trying to say there wasn’t 8 

villainy, so Respondent should be more rigorously viewed than 9 

if we had been villainous.  I’m trying to define things of 10 

relevance.  So what I’m saying is in effect that because you 11 

all, that is Respondent are taking the position that the 12 

proposals of the employees were overreaching or improper or 13 

diminished in an improper way, the employers freedom to manage, 14 

whether it be a First Amendment way or whether it be a question 15 

about bias, he’s entitled to show that if the union was so bad, 16 

these statements wouldn’t have been made, and therefore the 17 

cries and alarm of the employer have to be discounted because 18 

of what they say in the TV show in 11/12/08.  I assume that is 19 

the theory.  And the theory is that since you raised these 20 

matters on your defense, not as part of the General Counsel’s 21 

case, the parties have clever habit of reminding me of my 22 

previous rulings, which is actually quite effective and hard to 23 

get around. I did, in fact say early on in this case that I was 24 

going to take kind of a formalistic approach to holding the 25 
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Charging Party to the Charging Party’s case, Respondent to the 1 

Respondent’s case, and the GC to the GC’s case, and not try the 2 

entire case for all lawyers, and the first witness of the GC, 3 

as is done in approximately half of the cases that I hear. 4 

 That inevitably produces these rebuttal arguments, so I 5 

bring this on myself.  But this was a big case, it was fraught 6 

with disagreements and differing perceptions so I think even in 7 

hindsight that it was necessary. 8 

 I don’t think, Mr. Kelley, that what the Charging Party is 9 

doing is attacking his own evidence.  Weight is a real 10 

question, but I always set weight aside.  I’m going to receive 11 

those portions, if we get them identified, 24 through 27, and 12 

33 through 34, as a characterization, whether it is sufficient, 13 

whether it is effective of a point of view of the employer and 14 

view it only in evaluation of the employer’s argument -- 15 

because that’s the only way it is offered -- the employer’s 16 

arguments that in the factual context of this case, the 17 

proposals of the union were a legitimate basis for finding that 18 

the employer was less likely to have violated the act.  In 19 

other words, in the totality of conduct analysis, which the 20 

Board and the courts command, the employer is offered a defense 21 

and this goes, at least it is the hope of the charging party, 22 

to diminish the force of that defense. 23 

 That’s my ruling, the question goes then to 24 

identification, which hasn’t been done. What you’ve got you say 25 
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Understanding how at times people can take things to extremes, 1 

it was an extreme answer insomuch as I don’t look for different 2 

viewpoints as it relates to, let’s say weather forecasts.  In a 3 

case of a child molestation, I don’t wait to run a story until 4 

I’m able to find a group that supports sexual behavior with 5 

minors.  So, that was my thinking as in response to Mr. 6 

Salomon’s question as noted on page 25.   7 

Q Before you attended this interview, had you heard the 8 

background, the historical background that had occurred before 9 

you were hired at The News-Press and what I’m speaking of 10 

specifically, sir, is that there were a group of senior 11 

managers that resigned, they claimed in protest over what they 12 

believed -- in July of 2006 -- over what they believed to be 13 

Mrs. McCaw’s interference in the news content that the paper 14 

produces.  Were you aware of that fact?  15 

A Yes, I had heard those comments.   16 

Q And were you also aware that after those senior editors 17 

resigned in protest, that there was a union that was organized, 18 

in part, very first demand was the same demand that those 19 

senior managers had made of the owner, that the owner should 20 

not be involved in the content that the paper produces?   21 

A Yes.   22 

Q And what is your position on that? 23 

 MR. GOTTLIEB:  Objection.  Relevance. 24 

 MS. SILVERMAN:  Objection.  Outside the scope of the 25 
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ahead. 1 

 THE WITNESS:  Who does it represent, is that the question? 2 

 JUDGE ANDERSON:  Who does it cover? 3 

Q BY MR. GOTTLIEB:  What group of employees does it cover? 4 

A Newsroom employees at The News Day. 5 

Q You testified that you saw this in late 2006? 6 

A I believe it was late 2006 or it was in preparations for 7 

The Santa Barbara News-Press negotiations.   8 

Q What role did this document play, if any, in your 9 

preparation for The Santa Barbara News-Press negotiations? 10 

A Well, this is --  11 

 MR. KELLEY:  Irrelevant. 12 

 JUDGE ANDERSON:  Overruled. 13 

 THE WITNESS:  Well, this is part of it, as I had not 14 

negotiated a newsroom contract before, and a lot of the 15 

benefits and a lot of the language is similar in many contracts 16 

and I wasn’t as familiar with the operations, hours or work, 17 

and some things that would be unique to the newsroom, so I had 18 

talked to the committee about what the issues were in 2006, I 19 

had researched some Guild contracts, The Pioneer Press and The 20 

Minneapolis Tribute in my area, some older contracts, looked 21 

online for some newer contracts and I had this.  Melinda Burns 22 

gave me this.  This was in preparation, but I don’t know 23 

exactly when I saw this.  I tend to believe it was earlier on 24 

because we used it to draft some language. 25 
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Q BY MR. GOTTLIEB:  Some language that you proposed to The 1 

News-Press?   2 

A Yes. 3 

 MR. GOTTLIEB:  I move to admit Charging Party 28.   4 

 MS. SILVERMAN:  No objection. 5 

 JUDGE ANDERSON:  No objection on relevance? 6 

 MR. KELLEY:  No foundation, hearsay, and this is beyond 7 

the scope of rebuttal.   8 

 JUDGE ANDERSON:  Let’s start with beyond the scope of 9 

rebuttal.  Why now, Counsel? 10 

 MR. GOTTLIEB:  Your Honor, again, we had a lot of defense 11 

about what was in the mind’s eye of the company.  We also, 12 

again, we’ve had a lot of discussion from the defense about 13 

what is an agreeable subject, and to some degree they’ve made 14 

the argument that some of our proposals were in bad faith, 15 

therefore excusing their bad faith.  So here is a contract that 16 

at least is similar -- and was agreed to by a company -- to 17 

some of the proposals that we put on the table to The News-18 

Press? 19 

 JUDGE ANDERSON:  So you’re offering it for this witness, 20 

your chief negotiators, with the belief that this was a 21 

contract between employers and unions about this type of 22 

bargaining unit and the making of proposals to rebut arguments 23 

of bad faith or cavalier behavior on behalf of the union 24 

negotiators? 25 
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 MR. GOTTLIEB:  That’s right, Your Honor.   1 

 JUDGE ANDERSON:  All right, do you want to --  2 

 MR. KELLEY:  Absolutely.  I think the key point to 3 

remember in all this, Your Honor, is whether bargaining over 4 

ethics, bylines or what have you -- is it a mandatory subject 5 

of bargaining or a permissive subject of bargaining?  This 6 

document clearly is not a case from the United States Supreme 7 

Court, nor is it a Board case.   8 

 JUDGE ANDERSON:  I take it to be a contract. 9 

 MR. KELLEY:  Well, we don’t know what it is because nobody 10 

on this side of the table and no one on this side of the table 11 

participated in the drafting of this, the negotiations of 12 

which, know the personalities, what went across the table, what 13 

happened.  The difference between the contracts that we 14 

introduced that Mr. Zinser participated personally in the 15 

preparation of and the negotiation of, is quite different from 16 

this.  That takes that aspect out of it.  Then the question is 17 

does this contract, what apparently happened at some other 18 

newspaper, does that change the law?  Does it make a permissive 19 

nonmandatory subject of bargaining a mandatory subject of 20 

bargaining?  We would assert that it does not.  As such, 21 

because there is no foundation, this shouldn’t, we don’t even 22 

get to the issue of relevance. 23 

 MR. GOTTLIEB:  Your Honor, may I be heard? 24 

 JUDGE ANDERSON:  Yes, you may, then I’ll rule. 25 
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 MR. GOTTLIEB:  First of all, this very contract came into 1 

evidence before Judge Kocol so for them to suggest that they’re 2 

not familiar with it or don’t know what it is is questionable.  3 

That aside, and I know that we have not -- I guess we could go 4 

back and get the transcript where this document came in, but on 5 

the issue of mandatory or permissive, first of all, we have -- 6 

and that is an issue in this case, I believe.  It may not be a 7 

necessary one to decide the issues in this case, but it is at 8 

least a relevant one.  First of all, the company has said, and 9 

we think incorrectly, that there is no -- it’s actually correct 10 

that there are no cases that say that employee integrity is a 11 

permissive subject.  We think there are cases and we’ve cited 12 

them in our employee integrity proposal that show that it is a 13 

mandatory subject.  But part of whether it is a mandatory or 14 

permissive subject, and part of what we’re going to get into 15 

with some of the documents we’re going to try to present is 16 

that part of determining whether something is mandatory or 17 

permissive has to do with the industry and how the industry 18 

treats a particular subject and how widespread it is, so that 19 

if it is in an agreement, or it is in a lot of agreements, then 20 

I think that goes to the issue of it being a mandatory subject.  21 

Now, obviously, we can’t prove the universe with one contract, 22 

I recognize that.  We deliberately put into our employee 23 

integrity proposal citations to old NLRB cases referring to 24 

byline integrity language, not that different from what we 25 
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proposed.  So it goes back 70 years, and that goes to the issue 1 

of whether it is mandatory or permissive.  All of that, 2 

including introducing this contract goes to the issue.  It may 3 

not be dispositive by itself, but it carries weight in that 4 

direction.   5 

 JUDGE ANDERSON:  When I framed the initial restatement 6 

back to you, it was done in a very, very narrow way.  If you 7 

review back, I asked you if you were only offering it as 8 

evidence that you’re a negotiator who identified it, took 9 

language from it in a way of rebutting allegations of cavalier 10 

behavior or villainous offers, and that was all done for a 11 

reason.  If that was the sole basis -- and I understand if you 12 

can get it in for one thing, you’ll use it for more, but I’m 13 

trying to put you all on notice of my ruling here, which is 14 

more technical than -- it’s not a throw in.  I’m not going to 15 

resolve in receiving one document whether or not something is 16 

mandatory or permissive.  I understand it is a complicated 17 

area.  I am going to receive it -- let me tell you what I’m 18 

receiving it for and what I’m not.  I’m receiving it because 19 

the witness identified it as a document that he believed was a 20 

contract, so it doesn’t matter if it is a contract or not.  But 21 

if he believed it and he relied on the language in it as he 22 

testified, to make proposals, that under your rebuttal theory, 23 

meets your argument that they are saying that your negotiator 24 

was making cavalier proposals.  It doesn’t establish that it is 25 
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biases, about how poorly the articles were written, about 1 

spelling errors, about the quality of the product, you saw the 2 

letters that she wrote to her publisher and to her editor, 3 

Jerry Roberts, insisting that this stop and be changed.  4 

Nothing was done.  It continued to be that way.  Mrs. McCaw, 5 

during that time, to put that in perspective, is now put upon 6 

by her own employees who are ignoring her requests, not doing 7 

as she’s asked.  It is her paper, she is the one that has asked 8 

for her product to be written in a particular way and done in a 9 

particular way so that it can be sold to the public and 10 

portrayed to the public in her mind as an accurate, proper 11 

piece of news. 12 

 This is long before this union became involved, and it is 13 

important for you to understand because throughout my argument 14 

and throughout this case, we have made it clear to you, we have 15 

made it clear to the prior ALJ, we’ve made it clear to the 9th 16 

Circuit and to the Federal District Judge, Judge Wilson, that 17 

this is a case about content control.  This is a case about 18 

where the employees want to tell the owner of the pizza 19 

manufacturer that Mama Mia’s pizza can’t have the sauce mixed 20 

with that oregano in it.  They want it differently.  Or with 21 

Mama Mia’s Pizza Company wants to change itself to Maria’s Taco 22 

Company, the employees don’t want it because they want pizza 23 

sold, they don’t want tacos sold, they make pizza.  They don’t 24 

make tacos.  That’s a very rough explanation of it, but it is 25 
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really no different than what we have here. 1 

 These employees, and I will lay out to you what you’ve 2 

heard, and stop me if I get in too much detail, these employees 3 

before this union was involved took a stand and then they 4 

decided that they needed the hammer of the union and the union 5 

got the hammer of the government to hammer the employer into 6 

ultimately getting a federal judge, in this case you, to 7 

enforce or to write or to dictate a contract.  And that’s what 8 

this case is all about.  This case, this one, not the Kocol 9 

case, this case is about getting you, using you, using your 10 

authority to write this contract and dictate the terms of this 11 

contract because this is a contract that’s got to do about one 12 

thing, and one thing only:  Whether or not these employees have 13 

a right to tell us what the content of our paper is. 14 

 As I argue to you at some time during the case, it is the 15 

only, it is the sole industry, business, listed in the 16 

Constitution of the United States, that is subject to the 17 

protections of the Constitution of the United States in the 18 

First Amendment, the freedom of the press.  How did that come 19 

to be, how did that come to pass?  We’re not having that 20 

discussion, but there it is.  And hence, you have the Supreme 21 

Court case that specifically says, and Judge Wilson relied on, 22 

and I think ultimately the 9th Circuit will rely on and the NLRB 23 

will rely on it -- they have to rely on it if they’re going to 24 

follow the Supreme Court -- that says the content of the paper 25 
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is the First Amendment right of the publisher and nobody else. 1 

 Now, once you’ve reviewed -- once you actually look at the 2 

charges in this case and the evidence that the government 3 

brought, you’ll see that is actually quite weak.  There is a 4 

charge that I’m going to tell you later on, I think that the 5 

government probably has a case on, but it’s only one, and 6 

that’s the Mineards charge.  When you go through all the other 7 

charges, the government’s case is weak or there is no evidence 8 

whatsoever.  They certainly didn’t carry their burden. 9 

 Now, overarching a case involving negotiations is the 10 

proposition that not even the government can force any employer 11 

to accept a proposal.  The union made it clear in prebargaining 12 

that they wanted to assert grievance arbitration, they wanted 13 

to make sure that there was a separation of editorial and news, 14 

and that they wanted early on, the employees that voluntarily 15 

removed themselves from the paper back on the paper as part of 16 

one of their demands.  I can cite, I have the citations.  17 

They’re actually transcript citations, and I have the citations 18 

for actual documents here.  If there is anything I say or if 19 

you feel that you want to be refreshed, just ask me, Your 20 

Honor, and I’ll give you the citation to the transcript or I’ll 21 

give you the actual exhibit number. 22 

 The bargaining in this case has begun since November 2007.  23 

The union has tried to achieve by gaining a toehold of the 24 

content of the paper with a variety of proposals.  They couched 25 
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some in the term of ethics.  They couched some in the term of 1 

work assignment proposals, and they couched some in the term of 2 

byline protection.  But in all of these, these are permissive, 3 

nonmandatory matters, not subject to mandatory bargaining and 4 

they all of them have to do directly with content control. 5 

 Think about how content control and the union’s demands 6 

for it in this case, permissive, nonmandatory, and the union’s 7 

demands for grievance arbitration coalesce into what the union 8 

is trying to do.   9 

 If the union had removed entirely from this case, no 10 

issues involving content control whatsoever, and the government 11 

wasn’t pushing it and we were only talking about grievance 12 

arbitration, I’ve got an argument about that.  I can say that 13 

well, they certainly can negotiate and bargain about grievance 14 

arbitration, but when you put them together, when you show how 15 

they coalesce in this case, you can see -- I’m trying to use a 16 

term and adjective that isn’t too inflammatory, but I can only 17 

think of inflammatory adjectives, so I won’t use them.  Suffice 18 

it to say that what it does is by having grievance arbitration, 19 

and not just on discharge -- remember, grievance arbitration as 20 

demanded by the union in this case is discipline and discharge 21 

-- when you have grievance arbitration for discipline and 22 

discharge and you have the variety of union proposals that 23 

they’re insisting on for content control, that every time an 24 

employee feels that his job, or that his assignment is 25 
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improper, illegal, unethical, unsafe -- remember unsafe was one 1 

of those -- that employee, even though he may be directed by 2 

his employer, will be, can be, simply say, “I want arbitration 3 

on this.  I want this to go through the grievance procedure,” 4 

and ultimate a third party arbitrator will decide whether or 5 

not that employee’s assignment to that fire or assignment to 6 

handle a particular trial, or whatever the issue might be will 7 

be decided by a third party who does not own the business and 8 

knows nothing about the product who really has no interest in 9 

the product, has only an interest in dealing with the micro 10 

issue that is the subject matter of that grievance arbitration.  11 

A newspaper cannot do that.  In fact, Your Honor, very 12 

interestingly enough and you’ll see from the facts in this 13 

case, no newspaper in this country can do this.  They can’t.  14 

No media company can do this.  None can live in an environment 15 

where the employees can grieve and then arbitrate on 16 

assignments on how to create and produce a product.   17 

 MR. WYLLIE:  Objection.  This is improper.  It’s not based 18 

on any evidence in the record. 19 

 MR. CAPPELLO:  It’s argument. 20 

 JUDGE ANDERSON:  I’m not prepared to circumscribe the 21 

remarks, Counsel, unless they’re scandalous and libelous, and 22 

so far he doesn’t seem to have gotten --  23 

 MR. CAPPELLO:  Its argument, Your Honor.  I am saying what 24 

I just said.  Clearly, when you think, and you take the 25 
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implication of what has happened in this case and you also look 1 

at the testimony that we have in the record of Mr. Keegan, and 2 

I’m going to go through the Keegan testimony, which is on the 3 

radio transcript that we have in evidence, you will see that no 4 

thinking person would ever believe that they would own a media 5 

company and have a situation where a third party arbitrator 6 

would dictate what would be said on the news that night, the 7 

next night, what kind of stories would be written, or 8 

whatsoever.   9 

 We actually mentioned it to you during one of the 10 

arguments, I think, and I’ll raise it again.  If Mrs. McCaw 11 

decided she wanted to do a newspaper which was different, she 12 

didn’t want to do a paper of a daily record, she didn’t want to 13 

do the typical news, the local news, she wanted to do a paper 14 

which was laced with heavy opinion.  Pick any side, left wing, 15 

right wing, I don’t care what side, that’s what she wants to 16 

do, that’s the kind of paper she wants to run, and her 17 

employees didn’t want to write it and there was a contract 18 

which required grievance arbitration, she wouldn’t be able to 19 

publish the product that she wants because her employees would 20 

grieve it, there’d be arbitration, the paper would literally 21 

shut down, she wouldn’t be able to sell the product she wants 22 

to sell. 23 

 Now it is up to ultimately the public to decide whether or 24 

not to buy that product and the fact the union or the employees 25 
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through their union do not believe that product is a good 1 

product or that they want their name on it or anything to do 2 

with it is certainly understandable.  That could well be the 3 

case.  But they have the choice, other choices to leave that 4 

particular place where they work and go somewhere else.  If 5 

they don’t like the working conditions from the standpoint of 6 

what their pay is or their perks, that’s something else, but 7 

that’s not what this case is about. 8 

 The union summarized their position of control in this 9 

case in the testimony that is in the record by Marty Keegan.  10 

I’m going to just quote a couple of them.  This is Respondent’s 11 

1105, by the way. 12 

 “The freedom of the press,” this is a quote, “The freedom 13 

of press is a question here, and there union reporter’s ability 14 

to report what they see as the way they see it.  Labor union’s 15 

understand that the voice in those communities are the 16 

newspapers and if we can’t get stories into those newspapers, 17 

this is where the death or possible death of democracy starts.”   18 

 Marty Keegan, same document, “Santa Barbara is definitely 19 

the precedent that is going to set a tone for the rest of this 20 

country,” 21 

 Now, when I made my argument previously, which General 22 

Counsel objected to, I made it knowing what Mr. Keegan’s 23 

statement was.  I made it knowing that the union in this case, 24 

which very interestingly enough, because when I questioned Mr. 25 
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Caruso, he pointed this out, this union and Mr. Caruso has 1 

never represented a newsroom before.  They are now using this 2 

newsroom, this newsroom organization to be their frontline for 3 

their organizing campaign.  I believe that’s what they’re 4 

doing, and they’ve gotten the government to buy off on it, and 5 

the government has been banging the drum from the very 6 

beginning on this case for them.   7 

 Mr. Keegan said it, we didn’t say it, “Santa Barbara is 8 

definitely the precedent that is going to set a tone for the 9 

rest of the country.”  So what you have here in the second 10 

phase of this bleak house that’s been going on, you have the 11 

attempt to have you write this contract. 12 

 Now, when you sit down and evaluate the government’s 13 

witnesses in this case, we believe, and you look at them and 14 

make your own call, but we believe this is a strong case with 15 

the government putting on witnesses that are biased.  Now I 16 

would think that doing very few of these matters, but being 17 

around and having a little moss on my back that every time 18 

somebody from the union gets up and testifies in front of an 19 

ALJ, they’re going to be biased.  And every time somebody from 20 

management gets up and testifies, they’re going to be biased.  21 

I understand that.  I understand that you’re the one that has 22 

to take a look at them and weigh them and look at their 23 

demeanor and understand what they say to really decide whether 24 

or not that the weight of their testimony is the truth despite 25 
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their initial statements and despite their internal biases.  1 

That’s got to be the case here, with the exception of maybe an 2 

independent witness.  We all know about independent witnesses.  3 

They’re being hired to -- you’re the one that’s got to make 4 

that call.  That’s really a difficult job, it really is. 5 

 But, when you talk about the issues that are really the 6 

issues that we think are important in this case, that this is 7 

about content control, that this is about nonpermissive -- 8 

about permissive, nonmandatory subjects of bargaining and when 9 

we push that, I do that knowing what these witnesses say, and 10 

when we say they are biased and they are not to be believed, 11 

you’ve got to look at the testimony of the witnesses  -- Ms. 12 

Burns, “The News-Press has been destroyed by a grossly 13 

tyrannical and incompetent owner.  I’m sticking around to oust 14 

Wendy.”   15 

 Now I certainly can understand statements of employees 16 

about animus towards their employer if their employer is 17 

treating them unfairly from the standpoint of the things that 18 

the government really has a right to talk about:  Wages, hours, 19 

terms and conditions of employment.  But what we’re dealing 20 

with is we’re dealing with ideologues that worked at the paper 21 

that were told over and over again -- Anna Davison for example 22 

was charged over and over again with bias by the paper long 23 

before the union was involved.  When these people were told 24 

that they were writing prejudicial articles, when the 25 
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management of the paper, before the union went out and got an 1 

independent survey and the citizens of Santa Barbara, by over 2 

62% said the local news stories in Santa Barbara are prejudiced 3 

and biased, and when the owner of the paper said we’ve got to 4 

change this because we’re losing circulation in this town, then 5 

you know that what they’re testifying about, getting rid of 6 

Wendy, and it’s “tyrannical owner destroying the newspaper,” 7 

our love, our belief, this is the newspaper, our community 8 

newspaper, then you understand that this is a fight about the 9 

product.  That’s what it is about.  Frankly, Your Honor, there 10 

isn’t a case cited nowhere by the government, any time in front 11 

of you, in front of any of the other tribunals who we have been 12 

in front of that says this union, any employee, any employee 13 

unit, whether it is covered by the NLRA or not, has a right to 14 

dictate to the owner of the company what the product should be.  15 

And they may believe it and they may believe it deeply in their 16 

heart, and I think to a large extent they do.  I think they’re 17 

ideologues, and there’s nothing wrong with being an ideologue.  18 

The country is wide enough, and broad enough and big enough for 19 

it, but there are rules and the rules are employees don’t 20 

dictate what the product is. 21 

 “My point is, I don’t work for Wendy, I work for the Santa 22 

Barbara community and sports and that’s why we keep it going.”  23 

Do you remember that testimony, Your Honor?  “My point is, I 24 

don’t work for Wendy.  I work for the Santa Barbara Community 25 
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and sports and that’s why we kept it going.”  That was Barry 1 

Punzal.  That’s in the transcript on page 1125.   2 

 Despite all the union’s attempts and the government’s 3 

attempts to impose this content control upon the paper, we put 4 

on the evidence of Federal Judge Wilson’s ruling, which at 5 

least slowed it down to some extent.  Judge Wilson rules that 6 

the campaign was not protected union activity, the first ALJ’s 7 

decision was clearly erroneous and enforcing it would risk 8 

violating the employers First Amendment right.  The employee’s 9 

union-related activity had a central demand the seeding of an 10 

aspect of Respondent’s editorial discretion.  Their demand was 11 

continually backed from early on in its history by public 12 

demonstrations and a union-organized customer boycott, putting 13 

economic pressure on the Respondent. 14 

 Judge Wilson’s opinion is in the record for you to review 15 

to the extent that it goes only to confirming what we have said 16 

our position was from the very beginning, that this is not -- a 17 

union was formed, the employer overreacted to the union, out of 18 

union-animus.  That’s the government’s case, it’s been the 19 

government’s case from the very beginning.  Out of the blue, 20 

these employees formed a union, and they wanted to organize for 21 

the benefit of wages, hours and terms and conditions of 22 

employment, and this tyrannical, incompetent owner, who has got 23 

union-animus came down hard on them and has been fighting it 24 

ever since. That has been their case from the beginning and it 25 
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Now, it is clear the Act doesn’t require the employer or the 1 

union to make a concession in bargaining.  In fact, Section 2 

8(d) says, “Such obligation does not compel either party to 3 

agree to a proposal or require the making of a concession.”  4 

The Act guarantees the process of bargaining, not results, as 5 

the Airline Pilots case.   6 

 Now the union and the General Counsel, and I make this 7 

statement without any problem, want you to repeal 8(d) of the 8 

Act.  They want you to pick sides, they want you to force 9 

management to make concessions, they want you to force us to 10 

agree to specific proposals of the union, and they want us to 11 

abandon proposals we have on the table.  Is there any doubt 12 

when you look at this case that they want you to write this 13 

contract?  They want The News-Press to accept the union’s 14 

grievance arbitration.  They want The News-Press to be forced 15 

to abandon it’s at-will position in this case, and forget about 16 

disciplining or discharging employees for biased reporting.  Is 17 

there any question in your mind?  There isn’t in ours.  That’s 18 

what we see, that’s what we heard, that’s what is in these 19 

charges.  Is there any question that they want, and they want 20 

you to say somehow in your opinion that byline protection is 21 

somehow a wage, hour, terms and conditions of employment, under 22 

the Act, hence, we’re in bad faith by bargaining over it, and 23 

we’re in bad faith by claiming it is content control?  I 24 

believe sincerely that that’s their position and what they 25 
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want. 1 

 They want you to make the statement, despite Judge 2 

Wilson’s opinion, that the subjective ethics of union reporters 3 

is a mandatory subject of bargaining. 4 

 Now what legal standards does the government have -- we’ve 5 

asked ourselves this -- to rely on this novel approach that 6 

they have for this hearing and for what ultimately they want 7 

you to do?   8 

 Well, supposedly, in the H.K. Porter case, the U.S. 9 

Supreme Court case, the U.S. Supreme Court made it clear that 10 

we have the fundamental right to freedom of contract and that 11 

this is a first-time contract and we recognize all the cases 12 

and the rules concerning first-time contracts, and we also 13 

recognize the rules and the regulations that this General 14 

Counsel is under to really be as hard and as harsh as they have 15 

been to employers involved in first-time contract cases; sort 16 

of to slap them in the face, get them to understand that life 17 

is no longer the same, and they have been very aggressive in 18 

that.    19 

 Now, I do, and was a government prosecutor for many years 20 

and I understand the business.  I thoroughly understand the 21 

zealousness of government lawyers in protecting what they think 22 

is the law and issued by the Congress or state government or 23 

whatever.  And I respect that.  But I also know, and you know, 24 

that oftentimes government lawyers don’t do their homework, 25 
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don’t really dig up the evidence when they should, as 1 

thoroughly as they should, and oftentimes like to load up and 2 

overcharge in an attempt to either break the will of the 3 

defendant or to convince a judge, if they’re in front of a 4 

judge or a jury -- no juries in this business -- but if it is a 5 

judge, that things are so bad on the other side that where 6 

there’s smoke, there’s got to be fire.  That’s what we see has 7 

occurred here. 8 

 Mike Zinser told you and he told the other side.  That we 9 

understood our duty in negotiations.  Now The News-Press went 10 

out and got a seasoned negotiator to negotiate for us.  He 11 

testified it was the goal always to reach a contract.  There 12 

had been 27 bargaining sessions since November 13th.  The 13 

parties had met on a mutually agreeable time and place and they 14 

share the cost of the meeting place 50/50.  They meet for two 15 

consecutive days from 9:30 to 5:00, unless otherwise mutually 16 

agreed.  There have been 48 written counter proposals submitted 17 

by The Santa Barbara News-Press.  The parties are using the 18 

Federal Mediation Service at the request of the union.  A 19 

tentative agreement has been reached on 16 different issues.  20 

Do you need me to list them for you?  I don’t think you do. 21 

 JUDGE ANDERSON:  No, that’s all right.   22 

 MR. CAPPELLO:  Okay.  I think we did before, but there’s 23 

16 issues and they’re all significant terms and conditions of 24 

employment.  As of today, both parties remain open to 25 
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bargaining on all unresolved issued including management rights 1 

and arbitration.  Neither party has adopted a final position.  2 

That is the testimony of Mr. Zinser and Mr. Caruso.   3 

 The Santa Barbara News-Press had made proposals to the 4 

union.  We withdrew our no strike clause, increased mileage 5 

from 40 to 42 cents, eight page holidays, a generous vacation 6 

schedule, a 401k plan, a grievance procedure providing for 7 

grievance mediation through the Federal Mediation Service -- 8 

none of these things we currently have and others that you’ll 9 

see in the closing brief. 10 

 There’s been a good faith reason for every position we 11 

have taken and a good faith position on our position on 12 

management rights as well.  What’s the evidence on the 13 

management’s rights?  Mr. Zinser testified The Santa Barbara 14 

News-Press wants to retain its normal inherent rights to 15 

control the content of the newspaper.  To continue to have 16 

supervisors write stories and take photographs, and continue to 17 

contract with freelance writers and photographers.  Note the 18 

words continue -- continue to have supervisors write stories 19 

and take photographs, continue to contract with freelance 20 

writers and photographers. 21 

 Mr. Caruso said to Mr. Zinser, and you have the testimony 22 

in the trial transcript, he has no problem with the management 23 

rights proposal of the union if the union gets its grievance 24 

procedure and discipline/discharge issues settled.  That is a 25 
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telling statement.  When you actually strip this entire case 1 

down to its essential bare minimum, it is the government 2 

attempting to get you to impose upon is grievance arbitration.  3 

The union, using the government at its tool, to ultimately do 4 

something that not even the congress of the United States today 5 

has done, the Card Check Bill, which has been before the United 6 

States Congress for 20 years, and now before them again and 7 

can’t get out of committee and get a vote has got in it 8 

mandatory arbitration.  It is not in the law today, it has 9 

never been in the law, and the only way the government, zealous 10 

as they are can get it in the law is to get a judge such as 11 

yourself to say we think this backwater newspaper in this 12 

backwater town, and I think they really picked us because they 13 

thought we were, we certainly weren’t the big boys in the 14 

newspaper business has been acting in such a hostile and animus 15 

way towards this union that you should enforce somehow 16 

grievance arbitration procedures on these parties. 17 

 Mr. Zinser negotiated other contracts with Teamsters and 18 

of similar long-form management right agreements.  He even 19 

offered to sign off on portions of the union’s counterproposal.  20 

Now I was here and I did that with Mr. Caruso and I pointed out 21 

that the union did a counterproposal on management rights and 22 

Mr. Zinser at that meeting and his notes are clear on it, and 23 

Mr. Caruso admitted this, said, “Okay, well, listen,” I forgot 24 

how many there were, there’s probably 15, “we’ll agree to these 25 
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five or six here, let’s just sign off on these, initial them 1 

and at least get them out of the way.”  Absolutely not, said 2 

Nick Caruso, not until he got all of what he wanted, which was, 3 

in fact the arbitration provision. 4 

 Now, how can The News-Press’s management position be 5 

predictably unacceptable or bad faith when it is unrebutted 6 

that there is no impasse.  Unrebutted.  The union refuses to 7 

sign off on its own proposal.  Other collective bargaining 8 

agreements have the same language in it, and that’s in evidence 9 

before you, and Caruso testified that in general the union has 10 

no problem with our management rights proposal, except he wants 11 

the grievance arbitration. 12 

 Now, what is the evidence on the arbitration issue?  The 13 

Santa Barbara News-Press explained that it desires to continue 14 

to be the final decision maker on disciplinary issues and does 15 

not want to give it away to a third party arbitrator.  We told 16 

Caruso The News-Press was willing to use the Federal Mediation 17 

Conciliation Service to help mediate these issues.  That’s 18 

quite different than the status quo.  The union’s arbitration 19 

proposal with the employee integrity proposal attached, which 20 

the union is insisting upon, I don’t know how else to say it, I 21 

really don’t.  I hate big adjectives in front of a job, because 22 

I know I’m paid to, but Your Honor, it hold us hostage.  It’s 23 

what it does.  It’s brilliant, it gets them what they want.  24 

They don’t have a right to it in the law, the government may 25 
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want to use this union to get something out of this Podunk 1 

town’s newspaper to spread across the country through you, but 2 

it holds us hostage.  It makes us give up our content to our 3 

paper every time a reporter wants to dispute an article that 4 

they’re being assigned to or a change in an article that’s 5 

being done by a copy editor or by one of the editors, or an 6 

order by management that, “Hey, you’re going to go do a story 7 

on this particular subject matter.”  “I don’t like that subject 8 

matter. That’s again my religion, that’s against my politics.  9 

Do not order me to do that.  That affects my terms and 10 

conditions of employment.”  Grievance.  Go through the 11 

grievance procedure -- arbitration.   That’s the nuts and bolts 12 

of what this case is really all about.   13 

 Ask yourself, if this is predictably unacceptable or bad 14 

faith, how does another collective bargaining agreement with 15 

the exact same union, graphic workers, that does not have 16 

arbitration with you?  To us that was a powerful piece of 17 

evidence.  Is it the end?  No, it’s not the end, but it is 18 

powerful because if this union’s position is consistent and 19 

that’s all we’re talking about is what is consistent in this 20 

world from the standpoint of how a judge rules, the union’s 21 

position would be we will not sign a contract unless we have 22 

arbitration.  It would be with what Mr. Caruso has told you.  23 

We insist that arbitration is what we ultimately want in this 24 

case.  Management rights you can have whatever you want as long 25 
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that bad faith bargaining that we in the newspaper industry 1 

want to be able to discipline for biased reporting?  We don’t 2 

think so. 3 

 I am told by my more learned colleagues in labor law that 4 

if neither side has taken a final position on an issue, you 5 

don’t have a bad faith situation and no side has taken a final 6 

position on this issue.  Yet here we are in front of an 7 

Administrative Judge on it. 8 

 I’d like to talk just briefly if I could with you about 9 

the time that was spent by the union discussing content 10 

control, because since we’re charged with bad faith bargaining, 11 

you should understand how much time we’ve spent in this case -- 12 

well not in this case -- on the table with the union concerning 13 

nonmandatory, permissive subjects, which have been driving this 14 

entire union labor dispute from the very beginning to the 15 

initial demands through the entire bargaining process through 16 

the first hearing through this hearing.  From the initial 17 

demands, through the entire bargaining process, the union has 18 

pressed content control.  Their opening proposal on November 19 

13, 2007, “An employee shall not be required to perform over 20 

the employees protest any practice which compromises the 21 

employees integrity.”  This is on the table.  “Substantive 22 

changes in material submitted shall be brought to the 23 

employee’s attention before publication.  An employee’s byline 24 

or credit line shall not be used over the employee’s protest.  25 
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An employee may not be disciplined for refusing to cover a 1 

story or perform a task that is unethical, immoral or unsafe.”  2 

Who is the judge of that?  The employee?  I would assume so.  3 

“An employee may request and shall receive a written 4 

explanation from management in instances when an employee has 5 

been given an assignment that violates this section.”  We have 6 

to write to our employee and tell them if we send them out on a 7 

fire or on a drug case or whatever, and they object to it, we 8 

have to explain to them why we have done that?  “An employee 9 

may request and shall receive a written explanation from 10 

management in instances when significant changes are made in a 11 

story.”  Who is the judge of significant changes?  You?  No, 12 

it’s not going to be you -- maybe it will be you at some point 13 

in time, but an arbitrator?  “No employee shall be disciplined 14 

for writing a news story article that has been approved by an 15 

editor or other acting manager.”  So if the publish has seen a 16 

story that is biased and it slipped through management and the 17 

publisher says that’s the worst story I ever -- how could they 18 

have done that?  I want that employee verbally reprimanded, 19 

that’s unacceptable. 20 

 That’s exactly, Your Honor, when you look at the evidence 21 

that you heard what happened in this case, how this whole case 22 

-- case, no.  Case is the wrong word.  How this whole story of 23 

The News-Press started.  It started with our client telling her 24 

publisher and her news editor, you will do something about 25 
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this.  You saw the memorandum, the us versus them.  When the 1 

publisher finally quit, Joe Cole, it was just before Mrs. McCaw 2 

write to Joe Cole, it’s us versus them in the newsroom.  3 

They’re not doing what they’re told.  They’ve been told to stop 4 

writing biased articles.  It’s a long memorandum.  You will do 5 

something about it or else.  He resigns.  Family reasons or 6 

whatever he tells the media, and she and Mr. von Wiesenberger 7 

take over and it’s a new regime running the paper now.  The 8 

owner is finally in control of the operations of the paper’s 9 

publisher.  Before the union is involved.  It was just exactly 10 

what I just said.  An employee can be disciplined for doing 11 

things, even though it has been approved.  What happened was 12 

there was an order that a particular story not go in the paper 13 

concerning and address of an actor, the address went in the 14 

paper anyway, and she disciplined the employees with written 15 

reprimands, and that was part of the ultimate flap that 16 

resulted in the union.   17 

 In February the union insisted on a code of ethics.  “When 18 

management views a news story to be unbalanced or distorted, a 19 

discussion will be held between the applicable parties to make 20 

appropriate changes.  If it is agreed further that the 21 

management will not attempt to interject opinion into a news 22 

story.  If an agreement cannot be reached on appropriate 23 

changes, the reporters may withhold their byline.”  That’s one 24 

of their proposals. 25 
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 The union withdrew their work assignment and code of 1 

ethics proposal on 05/14, after we asked them to.  On July 10, 2 

2008, the put them back on the table.  Repackaged, but 3 

basically the same thing. 4 

 On 09/04, they withdrew their employee integrity proposal 5 

and on 09/09, they filed the unfair labor practice charge about 6 

our refusal to bargain on employee integrity.  That charge was 7 

later withdrawn.   8 

 On April 21st, 2009, they reproposed the employee integrity 9 

proposal.  I don’t care what you say:  dogged, demanding, 10 

whatever you want to say, the union has never given up their 11 

quest for content control.  They’ve never given up their quest 12 

for the control of the product of this paper, and they’re 13 

insisting on bargaining over permissive, nonmandatory subjects.  14 

It’s taken a huge amount of time.  We thought about getting 15 

some expert to try to go through the notes and figure out how 16 

much time was spent on that, but enough is enough. 17 

 We want to reach terms and conditions on wages and -- we 18 

want to reach a contract on terms and conditions of employment, 19 

wages and hours.  We can’t get there because they’re insisting 20 

on content control.   21 

 Now, the evidence we have in front of you on this is even 22 

more serious than I’ve told you to date.  The union admitted, 23 

if you look at the trial transcript, 2180, Mr. Caruso, that its 24 

real goal is to get just cause plus arbitration grievance plus 25 
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no management rights.  Since content control is an issue in 1 

every disputed item we have with the union in this case, you 2 

have to look at the case from the standpoint of what the 3 

government is trying to get.  Does the union really care 4 

whether or not managers write stories or take photographs?  5 

Does the union really care about the management rights proposal 6 

that we have on that they’re charging us with being predictably 7 

unacceptable?  They don’t.  They made counter proposals.  We 8 

would sign off on them.  What the union only really cares about 9 

is grievance arbitration.  So to charge us with the bad faith 10 

for the management rights proposal when you really look at it 11 

and you hear all the evidence, is really to deny the power of 12 

the evidence, that what they want is they want one thing and 13 

one thing only.   14 

 There’s some interesting comments in the trial transcript 15 

on page 2149 by Mr. Caruso.  He said, “The union feels they’re 16 

entitled to just cause,” and he’s expressed what we can call 17 

anger when management refused to accept it.  The union refuses 18 

to concede to our Article 4, which is the biased reporting as a 19 

reason for discharge, and the reason I think is clear from the 20 

evidence -- that can clearly be implied from the evidence, is 21 

that it was biased reporting that caused at least two of the 22 

fired workers to be fired, and was to a large extent the fire, 23 

or the impetus that got Mrs. McCaw to take control of her 24 

paper.  We’ve informed -- Mr. Zinser has told you this -- the 25 
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union that the ability to control biased reporting is basic to 1 

our paper and we cannot give that up. 2 

 All right, so, Your Honor, I’ve discussed, I think the bad 3 

faith, predictably unacceptable proposals with you.  I hope 4 

I’ve covered them in detail at least to put them fresh in your 5 

mind.  Hopefully if they weren’t fresh in your mind that 6 

something else was until you came here today to clean up the 7 

hearing, but it is back in your mind again, and hopefully when 8 

you leave it will be washed from your mind again, and then when 9 

you read our brief that maybe you’ll come back again and 10 

something I said will cause you to think about it as we see 11 

this case.   12 

 I want to spend a little time -- how much time have I 13 

taken so far?  About 50 minutes? 14 

 JUDGE ANDERSON:  The clock is --  15 

 MR. CAPPELLO: How are you doing, are you okay? 16 

 JUDGE ANDERSON:  I can go till Thursday and then we’ll 17 

come back for the second round.  (Laughter) 18 

 MR. CAPPELLO:  I’m not going to do that, but I do have 19 

some more to do, and I want to make sure that I’ve got your 20 

attention.  You’ve been very --  21 

 JUDGE ANDERSON:  I’m at your pleasure, Counsel. 22 

 MR. CAPPELLO: Thank you. 23 

 All right, now I want to spend just a brief amount of time 24 

on Dennis Moran and the issue involving Dennis Moran.  I 25 
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Santa Barbara’s decline is even worse for subscribers, 1 

circulation and the economy.  According to Morton, there can be 2 

no dispute of the implosion in the newspaper industry and 3 

continued survival of the industry is even in question.  It’s 4 

amusing to think that an employer who is in this kind of 5 

situation has some duty to give pay increases in 2006, 2007, 6 

and 2008.  At all times The News-Press followed the status quo.  7 

No employee at The News-Press, including the unit employees 8 

have received a wage increase, unless they’ve gotten a 9 

promotion since December, 2005.  That’s the testimony.  The 10 

wage charges that have been brought have been barred by the six 11 

month statute of limitations under 10(b).   12 

 The charge alleges failure to provide wage increases since 13 

late 2006.  I think that’s pretty clear that the statute has 14 

run on this.  In any event, the union members knew as early as 15 

the first three months of 2007 that there was going to be no 16 

2006 increase -- the testimony of Hughes.  The first trial 17 

before Judge Kocol was the issue there was no bonuses, and at 18 

that trial every reporter that testified knew that they weren’t 19 

getting bonuses and no pay increase.  We have a right not to do 20 

it, the reporters knew about it and have known about it for a 21 

long time.  The statute of limitations has run and none of this 22 

is evidence that has been done retaliatory, because in fact we 23 

have given nobody a wage increase, and more importantly, I 24 

think the testimony has been that with the exception of the 25 
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unit employees, we’ve cut the employee wage base by 8%.  So it 1 

is not that this unit is being treated unfairly or that there 2 

is unit animus or anything like that, it is that we’re in a 3 

survival mode, with a union that has decided it’s going to use 4 

-- it’s going to lay its flag in Santa Barbara to start a new 5 

campaign on content control and grievance arbitration on the 6 

backs of this employer.  How we can be deemed, with a six month 7 

statute of limitations to be in violation of this law is beyond 8 

me.  How the government can bring this charge knowing that 9 

their evidence, that they’ve known from the first trial and 10 

from the witnesses that testified here that they’ve known it 11 

since late 2006, 2007, brought this charge knowing what the 12 

statute of limitations is is beyond me. 13 

 By the way, we’ve been bargaining about wages with the 14 

union and it is on the table, since November 2007.  Zinser’s 15 

testimony, Caruso’s testimony, the proposal about wages, all 16 

through the trial transcript.  Any argument that our failure to 17 

bargain on that is bad faith --  18 

 Finally, the Mineards issue and I’m done.  Mineards.  What 19 

can I tell you about Mineards?   20 

 One of the few friends the publishers had a The News-21 

Press, one of their few friends.  They hired him, they like 22 

him, he likes them, he was paid, he worked, he knew what he was 23 

doing, he knew how much he was getting and knowing what the 24 

economy was and knowing what’s happening in the newspaper 25 
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industry -- you saw Mineards, he told you, “I understand what 1 

they did.  They let me go and I understand it.  I went and got 2 

a different job, and that’s what I did.”  Did The News-Press, 3 

Katich, brand new guy to The News-Press fail to get in touch 4 

with the union and say, “We’re laying Mineards off, or Mineards 5 

is being terminated,” or whatever?  Yeah, he did.  He did.  Is 6 

that a violation of the law?  I don’t know.  But if it is, it 7 

is.  I think Mineards is sui generis.  If anybody is sui 8 

generis in this world, it’s Mineards.  You look at him, he’s 9 

the reporter to the King and Queen and the Princess Diana.  10 

He’s good friends with the publisher and the co-publisher and 11 

the last thing they would ever express union-animus about is 12 

Mr. Mineards.  Is it a technical violation?  We don’t admit it, 13 

but we don’t have a lot of evidence other than what you’ve 14 

heard. 15 

 All right.  So that’s the close of my argument, Your 16 

Honor.  I think you’ve heard it.  I hope that what I have been 17 

able to do is at least refreshen you after a few weeks off of 18 

the panoply of charges that have been brought against us.  My 19 

true hope in doing it was to focus us on what I think is on the 20 

central issue that we see this case all about, and that is the 21 

issue that we need to control our product and that everything 22 

that has been done to us in this case from the very beginning -23 

- this is not casting bad motives on it, they may think that 24 

somehow somebody forgot to read the Supreme Court cases over on 25 
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that side of the table, that the union had a right to content 1 

control.  Call it whatever they want to, lay whatever name you 2 

call it, byline, ethics, integrity; wrap in whatever bow you 3 

want to wrap it in, someone along the line convinced Ms. Burns 4 

and Ms. Hobbs, and the others here that they were going to form 5 

a union and they were going to get this tyrannical out of here, 6 

oust Wendy, and they were going to get control of the newsroom 7 

and get control of The News-Press.  Keegan told you the 8 

testimony, I read Keegan, this was going to be the case, Santa 9 

Barbara was going to be the case for content control and we’re 10 

going to get those old editors back into the paper and run it.  11 

That’s what started it.  At some point in time when somebody 12 

said wait a second, this is permissive, nonmandatory bargaining 13 

stuff, I remember sitting and hearing Judge Kocol look down at 14 

Mr. Wyllie and said, “What’s the government’s position on this?  15 

Are you saying ethics is a mandatory subject of bargaining 16 

here?”  Mr. Wyllie turned to Mr. G. and they talked and, “No, 17 

that’s not our position, Your Honor.”  And then Mr. Gottlieb I 18 

wanted to say throttled Mr. Wyllie, but grabbed Mr. Wyllie and 19 

they conversed and then Mr. Wyllie, said, “Excuse me, Your 20 

Honor, no we are talking a position that it is a mandatory 21 

subject of bargaining.”  The government put their foot in the 22 

sand then and from that point on they have taken the position 23 

that everything we have done since then, they’ve got their 24 

arguments before that, but since then the matters that are 25 
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before you has been done with the intent to harm this unit 1 

rather than protect our rights -- our rights -- to our product.  2 

And our rights to determine whether or not an employee should 3 

be terminated ultimately.  Even though we have agreed to 4 

mediation and we’ve agreed to the Federal Mediation Service 5 

mediation, to ultimately help decide those issues.  These are 6 

the central issues, and these are the issues that you have to 7 

know take under consideration, read the briefs, and write your 8 

opinion.   9 

 As the senior ambassador to Santa Barbara, at least in 10 

this group here today, thank you for your time and attention to 11 

this case.  I know it is your job, I recognize it is your job, 12 

but you’ve been very gracious.  You’ve been very careful, 13 

thorough, considerate of both sides in this case, sat here and 14 

listened to my closing argument despite I know you didn’t want 15 

to.  But that’s okay.  (Laughter)  I understand that, I do.  16 

But I don’t have a client here, I didn’t grandstand for a 17 

client.  I did it because you know, I’m an old dog that’s been 18 

doing this for a long time and I believe sincerely in the 19 

adversary system and I believe sincerely that to the extent a 20 

lawyer can have an opportunity to talk to a judge, that lawyer 21 

shouldn’t give that opportunity up, so I took mine.  Thank you, 22 

Your Honor. 23 

 JUDGE ANDERSON:  You’re very welcome and I appreciate it.  24 

And I must speak generally to all of you that the evidentiary 25 
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